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Executive Summary

Background and Chargeto the Task Force

At its August, 1999 meeting the Commission established the 1999 Task Force and charged it with 1)
evauating the Commisson’s current fee structure and making any recommendations for gppropriate
changesin fees and 2) reviewing how the Brokerage Relaionshipsin Redl Estate Transactions Act
(BRRETA) isworking in today’ s real estate market and identifying any gppropriate changes that the
industry might recommend to the General Assembly.

Revenues and Fees

Since 1977, the date has expended over 95 cents of every regulatory fee dollar collected from
licenseesto regulate the industry. Over the last four years, the State has averaged expending 98.1 cents
of every regulatory fee dollar to regulate the industry.

Because the gate has annua budgets and does not alow agencies to build reserves, the Commission
should generate gpproximately the same amount of revenues each year. Ninety-eight percent of dl
Commission revenues come from two sources, renewal fees and initid gpplication fees. Thus, in order
to assure that annua revenues are subgtantialy the same, the Commission needs to have less variance in
the number of persons renewing each year and to prepare for alikely decline in the number of new
licenseesin the future.

Likewise of concern to the Commisson are inequities in the current fee structure:

. cogts of establishing, maintaining, and updating individua records of saespersons, associate
brokers and broker are the same; nevertheless the difference in individua license renewa fees
charged to salespersons and to broker and associate brokersis substantia;

. Egtablishing, maintaining, and updating license records for firms is more complicated and cogtly
than records for individua licensees, neverthdess, only half of the firmslicensed by the
Commission pay feesfor that service;

. anumber of salespersons and associate brokers have incorporated and affiliated with brokers;
and while these “ effiliate corporations’ cost the Commission subgtantidly less to establish,
maintain, and update than afirm, the “affiliste corporation” pays the same initia licenaing fees
and $160.00 renewa fee asafirm. While processing “ afiliate corporation” gpplicationsis
more codtly that an individua license application, its cost to the Commission to establish,
maintain, and update is less than a corporate firm.

BRRETA

In 1993 Georgia enacted the Brokerage Relationships in Red Edtate Transactions Act (BRRETA) to
define by statute real estate brokerage agency relationships. The red estate brokerage industry has had
five years of experience under the provisons of the Act. During that period BRRETA has produced a
number of benefits for consumers and the industry and some problems as well.



The Commission has begun to receive some consumer complaints in the problem areas, brokers
struggle to adopt reasonable office policies on them, and atorneys have reported new civil suits related
to dua agency issues.
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Recommendations on Fees;

1.

Theamount of the activation fee charged to an individual for an initial license
application should reasonably approximate the actual costs of processing the
application.

Renewals fees should be at the same level for all individual license renewals. Sncethe
cost to maintain and update the license record of a slesperson or acommunity association
manager is no different than that of an associate broker or broker, the current disparity in
renewd feesisnot judtified.

Every firm acting asa broker should pay licensing fees. Those fees should be at the
same level for all regardless of the type of business or ganization a firm chooses.
Establishing, maintaining, and updating license records for any firm is more complicated and
cogly than establishing and maintaining records for individua licensees. In addition, those costs
occur whether a firm chooses to be a corporation, limited liability company, partnership, or a
sole proprietorship.

Activation feesfor salesperson and associate broker affiliate firms should be similar to
those for brokerage firms, but the affiliate firm should not be charged a separ ate
renewal fee. Initidly a separate application must processed to open an affiliate firm, and it is
more costly to process that application than to process an individua license gpplication.
However, the renewd of the effiliate firm takes place at the same time as the renewd of the
individud license; thus the processing of the renewa for the individud and his or her firmisno
more costly than the processing of any other individud license.

The Commission should make any adjustmentsto itsfee structure on a schedule
consistent with the state’s budget process.

Recommendations on BRRETA:

Single agent dual agency (e.g., theindividual licensee who listsa property for sale also
isthe buyer’sagent) resultsin lessthan adequate servesto both clientsand an
unnecessary increase in the licensee’ s liability. Because of the significant conflict
between the best interests of each of the parties, an agent can not act to the benefit of
one party without acting to the detriment of the other. However, alisting agent can
work effectively with a buyer asa customer and provide valuable professional services
without advocating on behalf of the buyer to the detriment of the sdller. Similarly, a
different licensee assigned to each client can create an effective representation for
each client. Therefore, single agent dual agency should be abandoned in favor of
designated agency.

BRRETA should be amended to provide for designated agency. Many brokerage
transactions unintentionally result in a licensee obligated to represent two clients. For
example, a licensee contractsto represent a buyer and findsthat the buyer isa good



prospect for a property thelicensee haslisted for sale. Similarly, a licensee has
contracted to represent two buyerswho both want to pur chase the same property.
Under designated agency, if a broker has an agency relationship with each of two
partiesto a transaction, the broker can avoid the negative aspects of single agent dual
agency by designating one licensed affiliate to work exclusively with one of the parties
and a different licensed affiliate to work exclusively with the other party. Neither of
the designated affiliates would receive any infor mation that the client of the other
designated affiliate wanted kept confidential. Such information could be disclosed only
to the broker, and the broker would not then discloseit unlessit involved infor mation
that BRRETA requiresto be disclosed in any transaction.

At present BRRETA allows agents and buyersto enter into oral buyer agency
agreements. In such situations neither party usually fully knows or under ssands what
they areagreeing toin termsof services, disclosure, or fees. BRRETA should be
amended to requirethat all brokerage engagements bein writing.

BRRETA initscurrent form isindefinite asto what disclosures arerequired regarding
factsor conditionsthat are outside the boundaries of the property. The Task Force
supportsamending BRRETA to require disclosure of material facts pertaining to
adver se conditions in the immediate neighbor hood of the property if the broker
actually knowsthem or the buyer could not discover them through a diligent ingpection
of the neighborhood or areasonably thorough sear ch of available public sour ces of
information and public records.

The Task Forcerecommendsthat real estate brokerage industry trade associations
join in seeking to have the General Assembly amend BRRETA to addresstheissues
raised above with provisions consistent with those identified by legisative stylein
Exhibit A.
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Should the Commission M odify the Current Regulatory Fee
Structure?

BACKGROUND

Over thelast four years, the Sate has averaged expending 98.1 cents of every regulatory fee dollar
collected by the Commission to regulate the industry. Regulatory fees include fees paid for license
transactions such as origina applications and renewals. Direct costs of regulation include expenses the
Commission must pay from its legidative gppropriation including, for example, employees sdaries,
rent, telephone, and computer charges. Indirect costs of regulation include services provided to the
Commission by the Attorney Generd’ s office and the Secretary of State' s office. Theselegd and
bookkeeping services provided by those agencies are paid for from their budgets. These indirect costs
of Commission regulation equa from 13% to 17% of the Commission’s direct legidative gppropriation.

Caculated over four year periods (the current renewd cycle), the Commission’s revenues and
expenditures meet law’ s requirement that revenues gpproximeate the totd of the direct and indirect costs
to the state of the operations of the Commission. (In 1992, the Commission changed its renewa
periods from two yearsto four years. That change included phasing the initid renewd datesin an
attempt to have one quarter of dl licensees renewing in each year of afour year period. The attempt
proved imperfect. Actua renewals received over the last four fisca years have been: FY 96 - 14,400,
FY 97 - 15,900, FY 98 - 12,500, and FY 99 - 13,300.)

SOURCES OF REVENUES

Because the state has annua budgets and does not alow agencies to build reserves, the Commission
believesthat it should make reasonable efforts to generate gpproximately the same amount of revenues
each year. Ninety-eight percent of al Commission revenues come from two sources, renewa fees and
initid gpplication fees. Thus, in order to assure that annud revenues are substantidly the same, the
Commission needs to have less variance in the number of persons renewing each year and assure
approximately the same number of new licensees.

While the Commission can act to assure roughly the same number of people renewing each year, it has
no control over the number of new licensees. Over the last four years that number has been ratively
constant between 5,000 and 5,500 persons each year. However, Georgiais unique among states in
having had an increase in the number of new licensees. All other states have experienced adeclinein
the number of new gpplicants during the 90s. The Commission needs to prepare for such a decline to
occur here. In addition, viewed over the last 25 years, Georgia has seen variations in the number of
new licensees from alow of 2,000 to a high of 14,000.

INEQUITIES

In addition to its concern of assuring that revenues each year equa codts, the Commission has concerns
about inequities in its fee sructure. The Commission has identified three areas of inequities.



Cost of processing applications - The cogt to establish, maintain, and update the license
record of a salesperson is no different than that of an associate broker or broker. However,
brokers and associate brokers pay four year renewal fees of $160.00 and sal espersons pay
four year renewd fees of $90.00. (The significantly different fees charged for salespersons and
brokersisacarry over from the fee structuresin the 1960s and 1970s when the Commission
did incur significant differencesin cost to maintain records on brokers and sa espersons.)

Some firmsare not charged fees - Establishing, maintaining, and updating license records for
firmsis more complicated and cogtly than records for individua licensees. Yet, only hdf of the
firms licensed by the Commission pay fees for that service. Firms operating as corporations,
limited liabilities, and partnerships pay a $160.00 renewal fee. Firms operating as sole
proprietors pay no fee at al.

“Affiliatefirms’ - Largely for tax reasons, a number of salespersons and associate brokers
have eected to incorporate. However, they want to continue to have their licenses affiliated
with afirm. The law permits them to do so aslong as only one individua holds alicense with
the corporation. Both the individud license and the corporate license must be affiliated with the
samefirm. These” dfiliae corporaions’ cost the Commission subgtantidly less to establish,
maintain, and updete than afirm. However, the “ &ffiliate corporation” paysthe sameinitid
licensing fees and $160.00 renewa fee asafirm. While processing “ffiliate corporation”
gpplications is more codtly that an individua license gpplication, its cost to the Commission to
edtablish, maintain, and update is less than a corporate firm.



Findings of the Task Force

1.

Theamount of the activation fee charged to an individual for an initial license
application should reasonably approximate the actual costs of processing the
application.

Renewals fees should be at the same level for all individual licenserenewals. Sncethe
cost to maintain and update the license record of a sesperson or a community association
manager is no different than that of an associate broker or broker, the current disparity in
renewd feesisnot judtified.

Every firm acting asa broker should pay licensing fees. Those fees should be at the
same level for all regardless of the type of business or ganization a firm chooses.
Egtablishing, maintaining, and updating license records for any firm is more complicated and
coslly than establishing and maintaining records for individua licensees. In addition, those costs
occur whether a firm chooses to be a corporation, limited ligbility company, partnership, or a
sole proprietorship.

Activation feesfor salesper son and associate broker affiliate firms should be similar to
those for brokerage firms, but the affiliate firm should not be charged a separ ate
renewal fee. Initidly a separate application must processed to open an affiliate firm, and it is
more costly to process that application than to process an individua license gpplication.
However, the renewd of the effiliate firm takes place at the same time as the renewd of the
individud license; thus the processing of the renewa for the individud and his or her firmisno
more costly than the processing of any other individud license.

The Commission should make any adjustmentsto itsfee structure on a schedule
consistent with the state' s budget process.



Should The Real Estate Brokerage Industry in Geor gia Seek
Modificationsin The Brokerage Relationshipsin Real Estate
Transactions Act ( Brreta)?

BACKGROUND

In 1993 Georgia enacted the Brokerage Relationshipsin Red Estate Transactions Act (BRRETA) to
define by statute red estate brokerage agency relationships. In doing so, Georgia became one of the
first statesto limit the common law of agency asit relates to red estate brokerage. Since then amogt dll
dates have passed smilar legidation. BRRETA became effective January 1, 1994. Thered edtae
brokerage industry has had five years of experience under the provisons of the Act. During that period
BRRETA has produced a number of benefits for consumers and the industry including (1) clarification
of the red edtate brokers duties to the various partiesin real estate brokerage transactions, (2) a shift
from dl brokers and their licensees representing the sdler in residential sales transactions prior to
BRRETA to only the listing broker and agent representing the seller in most transactions today, and (3)
aggnificant number of agents now specidizein buyer only agency. (Some observers have estimated
that before BRRETA, transactions involving a buyer broker were less than 25%. Today’s estimates
have 75% of buyers represented by their own agent.)

In addition to these positive benefits, some problems exist induding: (1) ligting agents who formerly
worked with buyers only as customers now often seek to be the buyer’ s agent, creating a dua agency
authorized by BRRETA; and (2) BRRETA provides no guidance to licensees on how to resolve
conflicts between their duty to disclose information and their duty to maintain confidentidity.

The Commission has begun to recelve some consumer complaints in these problem areas, brokers
struggle to adopt reasonable office policies on them, and attorneys have reported new civil suits related
to dua agency issues. With these concernsin mind and the Commisson’s

awareness that many rea estate practitioners wanted to take a close look & BRRETA, the Commission
asked its 1999 Task Force (which had been evduating some license law issues for the Commisson) to
provide aforum to evauate how BRRETA isworking and make any recommendations it felt were

appropriate.



Findings of the Task Force

11.

12.

13.

14.

Single agent dual agency (e.g., theindividual licensee who lists a property for sale also
isthe buyer’sagent) resultsin lessthan adequate servesto both clientsand an
unnecessary increase in the licensee' sliability. Because of the significant conflict
between the best interests of each of the parties, an agent can not act to the benefit of
one party without acting to the detriment of the other. However, alisting agent can
work effectively with a buyer asa customer and provide valuable professional services
without advocating on behalf of the buyer to the detriment of the sdler. Similarly, a
different licensee assigned to each client can create an effective representation for
each client. Therefore, single agent dual agency should be abandoned in favor of
designated agency.

BRRETA should be amended to provide for designated agency. Many brokerage
transactions unintentionally result in a licensee obligated to represent two clients. For
example, a licensee contractsto represent a buyer and findsthat the buyer isa good
prospect for a property thelicensee haslisted for sale. Similarly, a licensee has
contracted to represent two buyerswho both want to purchase the same property.
Under designated agency, if a broker has an agency relationship with each of two
partiesto a transaction, the broker can avoid the negative aspects of single agent dual
agency by designating one licensed affiliate to work exclusively with one of the parties
and a different licensed affiliate to work exclusively with the other party. Neither of
the designated affiliates would receive any infor mation that the client of the other
designated affiliate wanted kept confidential. Such information could be disclosed only
to the broker, and the broker would not then discloseit unlessit involved infor mation
that BRRETA requiresto bedisclosed in any transaction.

At present BRRETA allows agents and buyersto enter into oral buyer agency
agreements. In such situations neither party usually fully knows or under ssands what
they areagreeingtoin termsof services, disclosure, or fees. BRRETA should be
amended to requirethat all brokerage engagementsbein writing.

BRRETA initscurrent form isindefinite asto what disclosuresarerequired regarding
facts or conditionsthat are outside the boundaries of the property. The Task Force
supportsamending BRRETA to require disclosure of material facts pertaining to
adver se conditionsin the immediate neighbor hood of the property if the broker
actually knowsthem or the buyer could not discover them through a diligent inspection
of the neighborhood or a reasonably thor ough sear ch of available public sour ces of
information and public records.

The Task Force recommends that red estate brokerage industry trade associationsjoinin
seeking to have the Generd Assembly amend BRRETA to address the issues raised above with
provisions condstent with those identified by legidative sylein Exhibit A.
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COURT RULING

In the 1960s the Georgia Association of Realtors (GAR) became convinced that the state
needed to do more to enforce the real estate license law in order to remove unscrupulous
practitioners from the business. One of the major reasons cited for that lack of enforcement
was inadequate revenue to fund investigations. Thus, GAR'’s leadership supported legislation

in the early 1970s that would significantly increase license fees.

Despite substantially increased income for the state from those fees, spending for
enforcementremained low. When state records reflected that the Commission was receiving
only forty-three cents of every dollar collected from licensees, GAR brought suit against the
state in an effort to ensure that the state used the increase in license fees to increase

enforcement activities.

In 1977 a court ruling held that “. . . the fees required by the Real Estate License Law are
regulatory fees and not taxes” and that any fees assessed must have “. . . a reasonable
relationship to the cost of regulating real estate brokers and salesmen.” That court held that
the state must base regulatory fees for any profession on the assumption that they will not
exceed the direct and indirect costs of regulating the industry or profession from which they

were collected.

The court also ruled that Georgia’s Constitution does not allow the Commission to maintain
the regulatory fees it collects in a dedicated fund to be used as the Commission desires.
Instead, the Commission may use those funds only if the legislature appropriates them to the
agency. The Commission must make reasonable efforts to assure that it sets regulatory fees

at a level that balances with its appropriated costs of operation.



Thus, if the Commission’s income significantly exceeds legislative appropriations for direct
and indirect costs, it must reduce fees charged to licensees. Once since 1980 the
Commissionmade such a reduction because appropriations in earlier years had fallen below
feeincome. Conversely, ifincome falls significantly below legislative appropriations for direct
and indirect costs, the Commission must increase fees charged to licensees. It has had to

increase fees only once since 1980.

THE LAW

Inorder to assure it met the court’s mandate, the legislature made the Commission a separate
budgetunit and required it to set fees at a level reasonably calculated to cover the budget set

by the legislature for the agency.

0O.C.G.A. 843-40-3 Determination of fees by commission.

The commission is authorized to establish the amount of any fee which
it is authorized by this chapter to charge and collect. Each fee so established
shall be reasonable and shall be determined in such a manner that the total
amount of fees charged and collected by the commission shall approximate the
total of the direct and indirect costs to the state of the operations of the

commission.

In order to implement that provision of the license law, the Commission has adopted

Substantive Regulation 520-1-.29 Fees and Renewal of Licenses. Amended.

(1)  Whenever an individual applicant activates an original license, that applicant shall pay
an activation fee and a renewal fee which shall cover all fees due the Commission until
the applicant's month of birth in the fourth calendar year following the calendar year in
which the license was activated. Whenever a corporate, limited liability company, or
partnership applicant activates an original license, the corporation, limited liability
company, or partnership shall pay an activation fee and a renewal fee which shall cover
all fees due the Commission until the month of the fourth anniversary of the activation

of a license by the corporation, limited liability company, or partnership.



)

3)

Unless renewal fees are paid, all licenses issued under the provisions of paragraph

(1) of this Rule will lapse:

(@)

(b)

(©

in the case of an individual license, on the last day of the month of the birthday

of the individual licensee;

in the case of a corporation or partnership licensed as a salesperson or
associate broker, on the last day of the month of the birthday of its qualifying

salesperson or qualifying associate broker;

in the case of a corporation, limited liability company, or partnership licensed
as a broker on the last day of the month of the fourth anniversary of its original

licensure.

Fees for all licenses and services performed by the Georgia Real Estate Commission

shall be as follows:

(@)

(b)

(©

(d)

The activation fee for original licensure as a broker, associate broker,
salesperson, community association manager, or for original approval as a
school or instructor shall be $75.00 which includes $20.00 for the Real Estate

Education, Research, and Recovery Fund,

Renewal fees for the four year renewal period shall be $160.00 for brokers,
associate brokers, approved schools, and approved instructors and $90.00 for

community association managers and salespersons;

The fee for reinstatement of any license or approval which lapsed solely for
nonpayment of fees shall be $60.00 for each year or portion thereof since the

lapsing of the license; and

$25.00 (1) for failure to notify the Commission in writing within one month of a
change of address, of the opening or closing of a designated trust account, of

transferring to a new company, or of leaving a firm to go on inactive status; (2)



for failure to affiliate with a new company or to apply to go on inactive status
within one month of the Commission's receipt of notice that the broker holding
the licensee's license no longer wishes to do so and has mailed a letter to the
licensee's last known address indicating that the broker is returning the license
to the Commission; (3) whenever it is necessary for the Commission to return
an application to an applicant because of the applicant's failure to file a
complete application; and (4) for submitting to the Commission a check that is

returned unpaid.

(4)  Whenever an instructor or school applicant applies for an original approval, that
applicant shall pay an activation fee and a renewal fee which shall cover all fees due
the Commission until December 31st in the fourth calendar year following the calendar

year in which the applicant's approval is granted.

BUDGETS AND REVENUES

Since 1977, the state has expended over 95 cents of every regulatory fee dollar collected from
licensees to regulate the industry. Over the last four years, the state has averaged expending

98.1 cents of every regulatory fee dollar to regulate the industry.

Regulatory fees include fees paid for license transactions such as original applications and
renewals. Direct costs of regulation include expenses the Commission must pay from its
legislative appropriation; for example, employees’ salaries, rent, telephone, and computer
charges. The court identified indirect costs of regulation to include services to the
Commission provided by the Attorney General’s office and the Secretary of State’s office.
These legal and bookkeeping services provided by those agencies are paid for from their
budgets. These indirect costs of Commission regulation equal from 13% to 17% of the
Commission’s direct legislative appropriation. Over the last four fiscal years, the

Commission’s fees and appropriation have been:



Fiscal Fee Legislative Appropriation

Year Income Appropriation as % of Income
96 2,333,032 2,086,448 89.4
97 2,382,498 2,105,576 88.3
98 2,029,621 2,200,762 108.4
99% 2,098,264 2,287,588 109.0
4 Year Totals 8,843,415 8,680,374 98.1

Calculated over four year periods (the currentrenewal cycle), the Commission’s revenues and
expenditures meet the law’s requirement that revenues approximate the total of the direct and
indirect costs the state of the operations of the Commission. (In 1992, the Commission
changed its renewal periods from two year renewals to four year renewals. The attempt to
have one quarter of all licensees renewing in each of a four year period proved imperfect.
Actual renewals received over the last four fiscal years have been: FY 96 - 14,400, FY 97 -
15,900, FY 98 - 12,500, and FY 99 - 13,300.)

SOURCES OF REVENUES

Because the state has annual budgets and does not allow agencies to build reserves, the
Commission believes that it should make reasonable efforts to generate approximately the
same amount of revenues each year. Ninety-eight percent of all Commission revenues come
from two sources, renewal fees and initial application fees. Thus, in order to assure that
annual revenues are substantially the same, the Commission needs to have less variance in
the number of persons renewing each year and assure approximately the same number of

new licensees.

While the Commission can act to assure roughly the same number of people renewing each
year, it has no control over the number of new licensees. Over the last four years that number

has been relatively constant between 5,000 and 5,500 persons each year. However, Georgia



iS unique among states in having had an increase in the number of new licensees. All other
states have experienced a decline in the number of new applicants during the 90s. The
Commission needs to prepare for such a decline to occur here. In addition, viewed over the
last 25 years, Georgia has seen variations in the number of new licensees from a low of 2,000
to a high of 14,000.

INEQUITIES

In addition to its concern of assuring that revenues each year equal costs, the Commission
has concerns about inequities in its fee structure. The Commission has identified three areas

of inequities.

< Cost of processing applications - The cost to establish, maintain, and update the
license record of a salesperson is no different than that of an associate broker or
broker. However, brokers and associate brokers pay four year renewal fees of
$160.00 and salespersons pay four year renewal fees of $90.00. (The significantly
different fees charged for salespersons and brokers is a carry over from the fee
structures in the 1960s and 1970s when the Commission did incur significant

differences in cost to maintain records on brokers and salespersons.)

< Some firms are not charged fees - Establishing, maintaining, and updating license
records for firms is more complicated and costly than records for individual licensees.
Yet, only half of the firms licensed by the Commission pay fees for that service. Firms
operating as corporations, limited liabilities, and partnerships pay a $160.00 renewal

fee. Firms operating as sole proprietors pay no fee at all.

< “Affiliate corporations” - Largely for tax reasons, a number of salespersons and
associate brokers have elected to incorporate. However, they want to continue to have
their licenses affiliated with a firm. The law permits them to do so as long as only one
individual holds a license with the corporation. Both the individual license and the
corporate license must be affiliated with the same firm. These "affiliate corporations”
cost the Commission substantially less to establish, maintain, and update than a firm.

However, the “affiliate corporation” pays the same initial licensing fees and $160.00



renewal fee as a firm. While processing “affiliate corporation” applications is more
costly that an individual license application, its cost to the Commission to establish,

maintain, and update is less than a corporate firm.

COMPARISON TO OTHER STATES

How do Georgia’s funding and fees compare with other states? A review of information from
the Association of Real Estate License Law Officials 1999 Digest reveals that only eight
states have a larger licensee population than Georgia’s 50,800. Fourteen states have a
larger annual budget than Georgia’s 1.9 million. One way to equate the expenditures of larger
and smaller states is to compare expenditures per licensee (divide the number of licensees
in a state into its total budget). Georgia expends $37.61 per licensee. Twenty-eight states
spend more per licensee to regulate the industry than does Georgia. The national average

expenditure per licensee is $53.70.

Staff size is another indicator of regulatory funding levels. Georgia’s staff of 31 full time
employees ranks it as the fourteenth largest. One way to equate small and large states in this
area is to compare the number of licensees per full time staff member. The best staffed state
has one staff member for every 412 licensees. The national average is one staff member for

every 1,428 licensees. Georgia has one staff member for every 1,639 licensees.

Renewal fees comprise the largest part of income for real estate commissions. States have
renewal periods varying from one to four years. Annualizing renewal fees (renewal fee +

number of years in renewal period) reveals:

State Broker Salesperson
Highest $300.00 $225.00
Average $68.50 $48.92
Georgia $40.00 $22.50
Lowest $18.00 $12.50

Only eight states charge brokers a lower fee than Georgia, and only five states charge

salespersons a lower fee.



The industry and the public want and expect the Commission to deliver reasonable levels of
enforcement and prompt service at a reasonable cost. Since 1972 the Commission has had
to increase regulatory fees charged to licensees only once (1990). The Commission and its
staff constantly seek to improve and update procedures to help reach the goal of reasonable
enforcement and service at minimum costs. The Commission appreciates the advice and

assistance GAR has provided it over the years to help achieve that goal.
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REPORT
NAR Presidential Advisory Group on
Buyer Representation Liability Issues (" BRLI PAG")

|. CHARGE AND PAG MEMBERS

1. The Chargeto the PAG was:
Toreview judicid opinions and regulatory obligations addressing
the duties of buyers representatives for the purpose of identifying
ways in which the REALTOR® Association could foster reasonable
standards of care for buyers representatives within state and loca
markets.

2. PAG Members:.

Maryann Bassett (NM), Chair

Bruce Aydt (MO)

Earl Black (ME)

Steve Casper (OH)

Carolyn D'Agogta (CA)

Lee Finch (GA)

John Foltz (AZ)

Robert Foster (CA)

CurtisHdl (AZ)

Cynthia Joachim (MS)

Robert Most (CO)

James Merrion (IL)

Lou Tulga (NM)

Steve Hoover (VA), 1999 Committee Liaison, Law & Policy Group
Laurie Janik, NAR Generd Counsd

Diane Djordjevic, NAR Associate Counsd, Staff Executive to the PAG
David Martin, Director of REBAC

II. BACKGROUND AND HISTORY

In 1983, the Federa Trade Commission ("FTC") released its report, The Resdentiad Redl Estate
Brokerage Industry, which indicated that in cooperative transactions, 72% of potentia home buyers
thought thet the redl estate practitioner who was working with them was working for them. This
misperception was counter to the redlity of the resdentid red estate transaction at the time, where the
common business practice was that the licensee worked for the sdller, either asan agent or asa
subagent.

Since 1985, the NATIONAL ASSOCIATION OF REALTORS® ("NAR") has appointed five
member groups to study agency issues and the brokerage rel ationships between licensees and
consumersin red edtate transactions.



1. In 1985, NAR formed its first Agency Task Force to study agency issues in-depth, in particular, the
relationship between real estate practitioners and consumers. NAR's Board of Directors adopted the
Agency Task Force's recommendations, and it became NAR policy to encourage state REAL TOR®
associaions to work with their state legidatures to enact legidation providing for mandatory agency
disclosure.

2.1n 1991, NAR's President appointed a Presidentiad Advisory Group on Agency to make
recommendations to assist the sate REAL TOR® associations during that time of trangtion in the
industry. The Agency PAG's recommendations were adopted as NAR policy in 1992. Its
recommendations included:

a Making subagency optiond in REALTOR® MLSs,

b. Cresting corresponding standards of conduct in the REALTOR® Code of Ethicsto include
NAR members working with buyers;

c¢. Having NAR provide education and information on avariety of agency issuesto its members,
and

d. Encouraging state REAL TOR® associations to work toward the promulgation of laws
providing for mandatory, written, timely and meaningful agency disclosure.

3.1n 1992, NAR's President gppointed a Presidential Advisory Group on the Facilitator/Non-Agency
Concept. This PAG was charged with assessing the advantages and disadvantages to both licensees
and consumers, of a pure non-agency relationship (no fiduciary duties). The PAG recommended that
NAR not further develop or promote the pure non-agency facilitator concept. Instead, it recommended
nine dements for alegidative framework to clarify the law of agency as applied to red estate
brokerage. These recommendations were adopted by NAR's Board of Directors and became NAR
policy in 1993. The Executive Summary of the Facilitator/Non-Agency PAG Report is attached to this
Report as Appendix A.

4. 1n 1996, NAR's Professiond Standards Committee creasted a Non-Agency Working Group, which
recommended changes to NAR's Code of Ethicsto ensure that it included NAR members practicing in
various non-agency relationships.

5. In December 1998, NAR's President appointed this Presidential Advisory Group on Buyer
Representation Liability Issues ("BRLI PAG") in response to:

a. Concerns over the lack of clear, specific duties and respongbilities owed to a buyer-client by
his representative, and

b. The growing number of judicid decisonsimposing divergent and sometimes expansve
"standards of care" on buyer's representatives.

. METHODOLOGY

Toassg initsanayss of the ligbility issues facing buyer representatives, the PAG reviewed and
discussed the following information:



< Judicid decisonsinvolving buyer representative liability, including the decisonsin: Fidd
v. Century 21 Klowden - Forness Redlty (CA); Padgett v. Phariss (CA); Parahoo v.
Mancini (OH); McFarland v. Associated Brokers (TX); Pagano v. Krohn (CA); and
Gouveiav. Citicorp Person-To-Person Financia Center, Inc. (NM).

< Each gate's legidation and/or regulations that set forth duties owed to purchasers by
licensees and/or that limit licensee liability. The following aspects of each Sate's Satute
or regulation aso were reviewed:

a Which description best characterized the statute or regulation:
(i) common-law type; that echoes the common law of agency;
(i) non-agency default pogition, with duties owed a consume;
(i) presumption licensee is representing the consumer with whom heis
working;
(iv) agency disclosure only;
(V) no agency legidation.

b. Whether agency agreements must be in writing.

¢. How fiduciary duties flow in dud agency relationships and in designated
agencyreationships (whether the broker isadua agent).

d. Whether thereis alimitation on liability for alicensee who passes dong to a party
information given to the licensee by another licensee or his dlient/customer, which
unknown to the licensee, isfdse.

e. Whether a duty of confidentidity existsin agency and non-agency relaionships, and
if s0, how long it lasts.

< Buyer representation contracts and/or agency disclosure forms used in a number of
gates including Cdiforniaand Colorado.

< Market research, including What Y ou Need to Know About Today's Home Buyers &
Sdlers- The NAR Home Buyers & Sdllers Report produced by NAR's Economics &
Research Group and the 1993 Gallup study conducted for NAR on consumer
perceptions about different forms of representation.

< A sampling of industry publications and training materids, including selected portions of
REBAC course materids, addressing buyer representation and the duties and
responsibilities owed when representing a buyer.

< NAR Code of Ethics and Standards of Practice, as they create standards of care for
real edtate practitioners.

< NAR legd research of judicid decisionsin which the NAR Code of Ethics was used as
the standard of care for redl estate practitioners.

V. DEFINITIONS



1. Buyer's representative - For the purposes of this Report, "buyer's representative’ means any licensee
working with a buyer, either in an agency reaionship, or in a non-agency relaionship with specific,
statutory duties to the buyer.

2. Common law - Common law islaw articulated in judicial decisions, as opposed to law creeted by
legidatures in a gatute. Since the common law comes from judicid decisons, it is difficult to ascertainin
any given date, because it involves in-depth legd research. In addition, common law may change with
new judicid decisons.

3. Designated agency - Once legidatively established in a given state, a brokerage practice (office
policy) chosen by the managing broker to appoint, or designate, licensees associated with the managing
broker as exclusve agents of consumers. This means that no other licensee in the brokerage represents
that client.

4. In-house transaction - A transaction that takes place under the supervision of the same managing
broker.

5. Judicia decison - A judicid decisonisacourt decison.

6. "Pure" non-agency - A relationship in which the licensee owes the consumer none of the traditiona
common law fiduciary duties. Thisis distinguishable from severa sates versons of non-agency

rel ationships with consumers (often caled "transaction broker” or "facilitator), in which the licensee till
owes the consumer avariety of duties.

V. FINDINGS AND CONCLUSIONS

1. The mgority of residentia red estate transactions today involve some form of buyer representation.

2. Subagency, the historicd relationship between licensees and buyers, is disgppearing as buyers
continue to become aware that licensees acting as subagents only represent the sdller.

3. The term "buyer representation” was originaly used to describe an agency relationship between a
licensee and a buyer. However, it is being redefined by current legidation in certain states to include a
representative relaionship with specific statutory duties owed a consumer, which may not include dl
traditiona common law fiduciary duties.
4. The fallowing factors influence and establish the standard of care for buyer representatives:

a State laws and regulations

b. Judicid opinions/decisons

c. The NATIONAL ASSOCIATION OF REALTORS®":
Code of Ethics and Standards of Practice;
GRI, REBAC and other education programs,

Policy positions taken by the Board of Directors; and
Image campaign representations to the public.

N N NN



d. Loca and regiond practices

5. A standard checklist of specific duties for buyer representatives cannot be created on the national
level by NAR because state laws differ, as do the standards of care set by judicia opinion. Creation of
achecklist can be accomplished best a the state level.

6. Because buyer representation has only been widdly practiced since about 1994, few widely
accepted specific standards of care or dutiesto a buyer have been established.

7. Judicid decisions regarding the standard of care expected of a buyer's representative are inconsi stent
from State to state.

8. Judicia decisonsin severd states haverdied on NAR's Code of Ethics and Standards of Practice to
define standards of care expected of a buyer's representative.

9. Since the recommendations of NAR's Agency Task Force and PAG in the mid 1980s, 49 states and
the Didtrict of Columbia have enacted mandatory agency disclosure requirements through legidation or
regulation.

10. Prior to 1994, when subagency was made optiona, the "default” relationship of ared edtate
practitioner working with a buyer was as a subagent of the sdler. This subagency "default” position
provided clarity about the standard of care expected of a licensee when working with a buyer in that

capacity.

11. Prior to entering into an agency relationship with abuyer, there may be a period of timewhen a
licensee works with the buyer without the benefit of any defined brokerage relationship. During that
time, the lack of defined licensee duties and respongbilities to the buyer can lead to problems.

12. Approximately 12 states have adopted legidation providing for a non-agency default relationship
with specific duties owed a buyer by alicensee. This non-agency relaionship with consumersis
intended to lessen the potentia legd liabilities for licensees by establishing specific, clear and
measurable statutory duties owed to a consumer in ared estate transaction.

13. Since 1992, and the recommendations of the Facilitator/Non-Agency PAG, many states have
incorporated in agency legidation or regulation some, or al, of NAR's recommended nine dementsto
clarify the law of agency as applied to rea estate brokerage.

14. Since agency relaionships may impose a higher sandard of care on alicensee and may create
vicarious liahility for the consumer, they should be crested with specific written agreement between the
consumer and the licensee.

15. Although NAR's Code of Ethics and Standards of Practice have undergone several amendments
related to agency and non-agency issues, they Hill reflect the influence of the common law of agency.

VI.RECOMMENDATIONS AND RATIONALES



Asareault of the findings and conclusions listed above, the following recommendations are waysin
which the REALTOR® Association could foster reasonable standards of care for buyers
representatives within sate and loca markets.

1. Judicid Decisons

Recommendation - NAR should create an " early warning" system to identify lawsuits of
importanceto theindustry involving the sstandard of care of buyer representatives.

Rationde: A system needs to be created to enable NAR to identify and react proactively to lawsuits of
importance to the red estate industry involving the standard of care of buyer representatives. This
system should ensure that NAR learns of important cases in the early stages of litigation so that NAR
can help shape the decisons, through financia support from NAR's Legd Action Committee and by
filing amicus briefs

Communication with state and local REALTOR® associations and individua membersis needed to
inform them that a system exigts through which NAR can become involved. Additiondly, the resultsin
cases where NAR has been involved need to be communicated, as well as the standards of care buyer
representatives are being held to in judicid decisions.

NAR should continue the work begun two years ago by Lega Affairs, conducting regular scans of the
lega environment, including judicia decisions, statutes and regulations, and surveys of key contacts, to
enadble NAR to identify trends in litigation affecting the industry. NAR should continue to make the scan
results available to REALTOR® associations and members, and should inform them of their availability
through a variety of media

2. State Statutes and/or Regulations

Recommendation - NAR should identify and/or develop suggested elements of legislation to:

a. Specify well-defined licensee duties for each type of brokerage reationship with a
consumer.(See Appendix B to this Report for alist of the brokerage relationships with consumers for
which licensee duties should be specified.)Once licensee duties ar e legidatively defined, the
legidation should state that it abrogates (makes void/annuls and replaces) that state's
common law (case law) as applied to real estate brokerage relationshipsto the extent the
common law duties are inconsistent with the statutorily defined duties.

Rationae Once licensee duties are legidatively defined, it is extremey important thet the legidation then
abrogate (meaning annul/make void) the state common law duties, which are articulated in judicia
decisons. Common law duties are difficult to ascertain even with in-depth legd research, and are
difficult to determine with certainty asthey are subject to change with anew judicid decision. For
certainty asfar aslicensee duties, which will benefit both real etate practitioners and consumers, the
gtate's common law needs to be abrogated to the extent it is inconsistent with the statutorily defined
duties.

b. Define the specific duties of a licensee.



Rationde Specific duties to be congdered for incluson or limitation for each of the reationships
include, but are not limited to:

Dutiesto beincluded by statute:

1. Disclose known adverse materia 6. Account
facts
2. Advise consumer to obtain third 7. Act in best interest of client
party expert advice
3. Act with honesty and in good faith 8. Follow lawful indructions of client
4. Use reasonable skill and care 9. Timely present dl offers
5. Maintain confidentidity 10. Seek best price and terms

And the ability to:

< Discharge duties by using third party experts
< Rely upon statements of others
< Limit duty to inspect, if any

Dutiesto belimited and clarified:

1. Investigate conditions affecting the property
2. Standard of careisthat of areasonably prudent licensee and is measured by the degree of
knowledge required to obtain the relevant red edtate license.

c. Specify the licensee' s disclosur e duties with respect to conditions affecting the property and
addresslicensee liability issues, including the ability of a licenseeto rely on information from
third parties.

Rationde: Both consumers and licensees benefit from laws that specificaly state a licensee's disclosure
duties, because this clarifies for al what these duties are. An example of such statutory language is:
"Unless otherwise agreed in writing, alicensee owes no duty to conduct an independent inspection of
the property or to conduct an independent investigation of either party's financial condition, and owes
no duty to independently verify the accuracy or completeness of any statement made by either party or
by any source reasonably believed by the licensee to be rdliable.”

d. Create a presumption that the licensee/consumer relationship isonedefined in the statute
unlessthey enter into awritten agreement specifically providing for a different type of
relationship.



Rationde A non-agency default rdaionship should be legidatively created, with fully described duties
owed to the consumer by alicensee operating in that capacity, including appropriate disclosure of the
relationship to the consumer.

Specific duties to buyer to be consdered for inclusion in adefault non-agency relaionship include, but
arenot limited to:

1. Disclose known adverse materid facts.

2. Advise consumer to obtain third party expert advice.
3. Act with honesty and in good faith.

4. Use reasonable skill and care.

5. Account.

6. Timely present dl offers.

7. Perform terms of any ord or written agreement.

A common law agency relaionship imposes certain specific fiduciary respongbilities and lighilitiesfor a
licensee and vicarious ligbility for a consumer. Consequently, laws should be encouraged mandating that
agency relaionships only be established through written agency agreements outlining al of the licensee's
duties and responsibilities and any vicarious liability to the consumer. A written agency agreement which
clearly spdlls out the rdationship is vauable to both the consumer and the licensee; it darifies for both
what the licensee will able to provide.

e. Enable a managing broker to use" designated agency" within the brokerageto: designate
individual licensees within the br okerage to act as exclusive agentsfor buyersand sdllers,
designate exclusive agents without creating an agency reationship between the consumers
and the broker; clarify the status of the other (non-designated) licensees affiliated with the
brokerage; and limit instances of dual agency (where oneindividual licensee isthe agent of
both the buyer and the sdller in the same transaction).

Retionde: "Desgnated agency” is a practice through which a managing broker may meet severa
important objectives, and onceit islegidatively established in a given state, managing brokers should be
encouraged to useit.

At the time a written agency agreement is entered into, amanaging broker may designate alicensee to
act as the exclusve agent of the client, to the exclusion of al other licensees affiliated with that
brokerage. This darifiesfor the consumer that the licensee with whom he isworking is the only
practitioner affiliated with the brokerage who has any agency relationship with him, and that no other
licensee of the brokerage represents him as his agent, nor does the managing broker. The brokerage
practice of designated agency is congstent with the consumer's understanding and expectations, as
opposed to the common law of agency, under which al of the licensees affiliated with the brokerage,
including the managing broker, represent dl of the broker's clientsin an agency relationship.

Desgnated agency dso may be utilized by amanaging broker in an in-house transaction to limit dua
agency to only those Situations where the same individud licensee is an agent of both the sdler and the
buyer in the same transaction. To avoid duad agency in that situation, a broker could designate another
licensee in his office to represent one of the parties.



Designated agency is not intended to limit the managing broker's obligations and duties with respect to
supervison of licensees affiliated with his brokerage, nor isit intended to affect the broker's contractual
rights, including the broker's right to compensation.

f. Eliminate or modify the consumer'svicarious liability for the acts of the licensee.

Rationade The common law theory of vicarious liability, under which aprincipa may be liable for the
acts of hisagent, is not gppropriate in areal estate brokerage relationship. Consumers do not expect
that they could have vicarious ligbility for alicensegs actions, and it is likely that they would not select
an agency reationship at dl if thistype of liability is present. It would benefit the consumer if it
specificaly is diminated, and this would be consstent with consumer expectations.

0. Adopt mandatory disclosure forms and rules requiring meaningful, timely written disclosure
of brokeragereationships. " Timely" means before consumer s offer any information that
could be detrimental to their interest.

Rationde: Disclosure forms benefit licensees as well as consumers, by ensuring that everyone
understands the brokerage relationship. When the disclosure form is mandated by state law or
regulation, there can be no question as to the adequacy of the language. The timdiness of the disclosure
IS an esential aspect.

h. Specify how brokerage reationships end, and describe the licensee's duties upon the
termination of the reationship.

Rationde: For example, alicensee's duty with respect to treestment of confidentia information following
the termination of a brokerage relationship specificaly should be described, as well as the types of
events which would cause the information to cease to be confidentid.

3. NAR Code of Ethics

Recommendation - NAR's Professional Standards Committee should review NAR's Code of
Ethicsto deter mine whether any adjustments are needed to better reflect current real estate
practices and reasonable standards of care articulated in judicial decisions.

Rationde: A number of judicid decisons directly cite and rely on NAR's Code of Ethics to establish the
standard of care for the red estate practitioner. The Professond Standards Committee needsto
examine judicia decisons where NAR's Code of Ethicsis cited to determine whether any adjustments
to the Code are needed in light of those decisons. Additionaly, the Professiona Standards Committee
should review/eva uate the common law of agency influences, reflected in the Code and Standards of
Practice, for example, use of the phrase "absolute fiddlity" in Article 1 of the Code of Ethics. (Article 1
of the Code of Ethics provides. "When representing a buyer, sdler, landlord, tenant, or other client as
an agent, REALTORS® pledge themselves to protect and promote the interests of their client. This
obligation of absolute fiddlity to the client's interestsis primary, but it does not rdieve REALTORS® of
their obligation to treat al parties honestly...") Thisis not intended to lower the standards of care of
REALTORS®, but rather, to more clearly articulate the duties where they are intended, without using
broad terms that may not be as specific as necessary to provide guidance to REALTORS®.



4, Alternate Dispute Resolution

Recommendation - NAR should encour age the use of mediation to resolve disputes between
consumer s and licensees and advocate the incluson of mandatory mediation in all broker
relationship agreements with consumers. NAR should also encour age the inclusion of
mandatorymediation between the consumersin all purchase and sale agreements.

Rationde: Alternate dispute resolution creates a collaborative atmosphere in which disputes can be
resolved without litigation. Settling differences with consumers out of court is advantageous for severd
reasons - lessened delays and costs and fewer judicid decisons. Mandatory mediation isthe preferred
method because of its high successrate.

NAR dready has developed a Dispute Resolution System ("DRS') program for use by its sate and
locdl associations to help resolve disputes between buyers and sdllers of red estate, and between
consumers and licensees. NAR's program (which is not used for disputes between REALTORS®),
includes mediation and arbitration components. The program does not contemplate the association or
its staff serving as mediators or arbitrators. To date, over 165 state and locad REALTOR® associations
have endorsed NAR's DRS program

REALTOR® associations which endorse NAR's DRS program develop their own DRS rules and
procedures based on NAR guiddines. Those associations have professiond liability insurance coverage
for administering the DRS program under NAR's insurance program for state and local associations of
REALTORS®.

5. Consumer Information Education Vehicles

Recommendation - NAR should encourage state REAL TOR® associations to create
consumer_infor mation vehicles concer ning br oker age r e ationships and standards of care, and
NAR should serve as a clearinghouse for these materials.

Rationde: Providing this type of information to the consumer is important for at least two reasons. One,
it directs the buyer to sources for actual inspectors. Second, and equally important, it helps establish
reasonable expectations of the consumer's relationship with the redl estate licensee and what services
the licensee will be able to provide.

The Cdlifornia Association of REALTORS® has created, and isin the process of revising, a Property
Transaction Booklet, a copy of which is attached to this Report as Appendix C. This booklet contains
brokerage relationship disclosure forms, portions of applicable statutes, and additiona important
information, such as what aspects of the property the buyer might want to consider inspecting, alist of
possible inspection items, and the appropriate type of professiond to conduct such ingpections. For
example, under "Condition of Systems and Components,” it lists as gppropriate professonds "Home
Inspector, Contractor, Energy Inspector.” It aso provides names, addresses and telephone numbers
for anumber of professiona associations and governmenta agencies.



Document Title: Buyer Representation Liability 1ssues PAG Report - Appendix A
Document Date; 04/26/99 Source:

PRESIDENTIAL ADVISORY GROUP REPORT ON THE FACILITATOR/NON-AGENCY
CONCEPT

EXECUTIVE SUMMARY

In response to growing interest among some of its membersin exploring the possibility of a non-agency
red estate brokerage relationship (frequently referred to as a"facilitator”), the NATIONAL
ASSOCIATION OF REALTORS® ("NAR") Presidentia Advisory Group on the Facilitator Concept
(the"PAG") was formed. Essentidly, the PAG's charge was to study the concept and its potential
implications to consumers and to licensees, and to recommend whether it should be developed and
promoted by NAR.

After careful consideration of dl agpects of a non-agency brokerage relationship, which assessment
included interviewing subject matter experts, analyzing new and proposed state legidation addressing
brokerage relationships, evauating market research conducted expresdy for the PAG concerning the
views of consumers and REALTORS® and a variety of other information, the PAG issued this Report
to shareits findings and recommendations.

The PAG's recommendations are as follows:
Recommendation Number 1:

NAR should not further develop or promote the pure non-agency facilitator concept. It is not the intent
of NAR to characterize the facilitator concept as unprofessond.

Recommendation Number 2:

NAR shdl suggest dements for alegidative framework which would clarify the law of agency as
applied to real estate brokerage.

1. The legidation should include well-defined duties for each type of brokerage relaionship.

2. The legidation should dlarify the common law of agency as applied to red estate brokerage
relationships by creating a Satutory agency relationship and by creating a presumption thet the
relationship is one of statutory agency unless the licensee and the client enter into an agreement
specificaly providing for a different type of representation.

3. The legidation should contain clear guidance on disclosed dua agency.

4. The legidation should provide for the ability on the part of a broker in an in-company transaction to
designate an individua licensee within the broker's company to represent the seller, and to designate
another individua licensee within the company to represent the buyer, without creating adua agency
relationship.



5. Thelegidation should diminate or modify the consumer's vicarious liability for the acts of the licensee.

6. The legidature (or the Sate's red estate commission) should promulgate mandatory agency
disclosure forms and rules providing for meaningful, timely and mandatory written disclosure.

7. The legidation should specify how brokerage relationships end and describe the licenseg's duties
upon the termination of aclient rdaionship.

8. The legidation should address the licensee's disclosure duties with respect to property condition and
address broker liability issues.

9. The legidation specifically should state that it abrogates the common law as applied to red estate
brokerage relationships.

Recommendation Number 3:

That the Multiple Ligting Policy Committee review current policies regarding the communication of
offers of compensation from the listing broker to cooperating brokers to assure that the policies
accommodate the new statutory agency concept.

Recommendation Number 4:

That NAR provide staff resourcesto assst state associations which desire to modify their state laws
addressing brokerage relationships.

The PAG's underlying rationde for each of these recommendationsis st forth in section VI of this

Report. A variety of resource materias, including copies of the new and proposed State statutes
addressing brokerage relationships, are contained in the appendices to this Report.
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Well-defined licensee duties should be specified for each type of brokerage relationship with a
consumer:

1. Sdler's agent

2. Sdler's subagent

3. Buyer's agent

4. Dud agent (oneindividud licensee representing two clients)

5. Designated agent (See Section 1V, Definitions, of the Report for explanation of this type of
relationship.)



6. Transaction broker (non-agency)

Exhibit C
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Buyer Brokers. Do They Make a Difference?
Their Impact on Selling Price and Search Duration

Resdentid red estate markets, and the role that brokers play in these markets, have seen sgnificant
changesin recent years. Before the rush of these events, the residentid red estate broker'srolein thered
edtate market was clear: abroker was an agent representing the sdller's interests in the marketing of
property. Changes in this market, however, have clouded thisrole. The origins of these changes vary; some
arise from new public policies, others from new demands made by homebuyers. In many cases, the agency
relationship has been redefined. Passage of mandatory agency disclosure statutes at the state level and the
concomitant increase in consumer awareness of brokerage services and responsibilities have encouraged the
cregtion of new brokerage contracts that attempt to abrogate the common law of agency aswell aslimit
broker ligbility. Examples of these types of contracts include designated agency, disclosed duad agency and
non-agency, facilitator arrangements. The most striking development, however, has been the rise in the use of
buyer representatives.

Sdller/sub-agent and non-exclusive brokerage contracts have come under fire from consumer
advocates such as the Consumer Federation of Americaand Ralph Nader.! These groups dam that
consumers can receive adequate representation only through exclusive agency arrangements. Nader, in
particular, has charged that non-agency and dual agency contracts compromise consumers  rights and limit
the services that can be provided buyers. Smilar arguments are the central theme of the marketing efforts of
anationa franchise organization that asserts buyer brokers can save homebuyers money and reduce search
time. Traditiond brokers have argued that these promotiond activities are inaccurate and mideading, and
have chalenged these dlaims?

Despite the claims, sparse empirica evidence exigts to subgtantiate the impact of buyer brokerage.
Since there are sgnificant policy and market efficiency implications involved with these arguments,
determining the actua impact of exclusive buyer brokerage is extremely important. Toward thisend, this
paper focuses on the impact of buyer brokers on home salling process by examining the effects of broker
representation on the prices paid by buyers and on buyer search duration.

This study uses cross-section data from a 1996 nationwide survey of recent transactions by
homebuyers and sdllers conducted by the Research Divison of the Nationa Association of Redltors. This
database includes both broker-assisted sales and saes by owners. Broker asssted sales are flirther



categorized as either buyer broker or non-buyer broker assisted transactions, with the latter category
conssting of mosgtly traditiona seller-subagent arrangements. The data are used to estimate a house selling
price modd as afunction of house characteristics, buyer characteristics, and the type of broker employed by
the buyer. The estimates d so take into account the possible impact of the buyer choice decision on prices,
snce other estimates indicate that such sdection bias may affect these estimates (see Zumpano, Elder and
Baryla, 1996). The andyss then examines the factors determining the length of search by a buyer; the modd
estimated includes household characteristics, the nature of the move and whether thereis broker
representation and the type of representation, if used.

The results of our study indicate that buyers with high opportunity costs of search as well as buyers
who are more experienced and less knowledgeable about loca market conditions are the most likely to
choose a buyer broker. Although red estate brokers, no matter the type, do not appear to influence home
sdling prices, they can and do reduce buyer search time as the literature on market intermediation suggests.
Buyer brokers, however, appear to be more effective at reducing buyer search time than other types of
brokers.

The layout of this sudy is asfollows. The relevant literature is reviewed in section two. In section
three the data, variable sdlection, and model are described. Section four presents the empiricd results and
the find section contains the conclusions of the paper.

II. Thelmpact of the Real Estate Broker

There has now developed a substantial body of research that examines the role of the redl estate
broker. Most of this research istheoretica and can be found in the literature on search theory, market
intermediation, the principa-agent problem, and time on the market sudies,

Only afew studies, however, have tried to measure the direct effects that red estate brokers have on
the residentid housing' market when acting asintermediaries® In an early empirica study, Janssen and
Jobson (1980) find that red estate agents do have an impact on price. Using data from the Canadian housing
market, Janssen and Jobson's results indicate that with red estate firms of comparable size, brokerswho list
comparable properties for higher prices than competing brokers tend to redize sgnificantly higher sdling
prices. The higher salling prices tend to be associated with transactions involving executive transfers and
broker arranged secondary financing. These results suggest that brokers obtain higher home prices when

dedling with buyers who are both less knowledgeable about loca market conditions and less sengitive to



price. The sample used in Janssen and Jobson's study does not contain information on purchases viafor sde
by owner (FSBO) transactions, so no price comparisons to broker assisted purchases can be made.

Jud (1983) estimates the demand for red estate brokerage services using housing transactions data
from three urban areasin North Carolina. Jud finds that brokers do not affect the prices of the houses they
s, dthough they do gppear to influence the level of housing consumed by buyers. In a subsequent study,
Jud and Frew (1986), using different data, find that brokers obtain higher prices for the homesthey sdl. The
paper dso finds that broker-assisted buyers have a greater demand for houses than those who purchase
without the assistance of a broker. They conclude that broker intermediation has an effect analogous to that
of advertiang in markets with imperfect information. Another way to view these results is that a broker plays
ascreening role for the sdller, matching up buyers whose demand for housing coincides with the level of
housing provided by the homes of the sellers they represent. These disparate results may reflect the fact that
these early studies were based on local data with rdatively smal sample sizes.

In amore recent study using a nationd database, Zumpano, Elder and Baryla (1996) examine the
decison to use ared edtate broker. They find that home buyers with high opportunity costs and the least
amount of information about loca housing market conditions are more likely to seek out the services of red
edtate professonds, afinding that is consstent with the role of the red estate broker as a market
intermediary. Of greater import, this study aso shows that after taking into account the buyer's choice
process, the red estate broker has no appreciable, independent impact on sdlling price, suggesting anon-
segmented, competitive housing market. 4

Brokers can aso have an effect on the search process that transcends the price dimension. Baryla
and Zumpano (1995) use a national sample of broker-assisted and non-broker sales transactions to assess
the impact of intermediation by the agent on search. This study finds that information asymmetries are present
in the resdentiad red estate market and intermediation by agents does affect buyer search effort. Firg-time
buyers and out-of-town buyers search longer than more experienced and loca homebuyers. Equally
important, real estate brokers are able to reduce search time for virtually al classes of consumers, whether
first-time, experienced, locd, or out-of-town buyers.> A subsequent study by Elder, Zumpano, and Baryla
(1999) finds that the mechanism by which agents reduce buyer search duration is an increase in search
intensity. Having more market access and housing information than buyers working without brokers, broker-
assisted consumers are able to vist more homes during a given time period. These results suggest that buyers
with high information and search costs are more likely to seek out the services of redl estate brokers.

Buyer Brokers: Are They Different?



The earlier empirical studies, however, do not distinguish the type of broker used in ared estate
transaction. Until recently, this was not a significant problem: virtudly al brokered transactions were handled
in the traditionad manner through the Multiple Ligting Service (MLS), which implied an exclusve sdler/sub-
agency marketing arrangement. Now, with a growing movement toward aternative types of brokerage
relationships, the broker no longer can be assumed to represent only the interests of the seller. The next
logica step, therefore, isto examine whether the type of brokerage relationship between the buyer and the
broker has an effect on price and on the effectiveness of the search process.

In particular, we wish to determine whether the assertions by the Buyer's Agent franchise that buyer
brokers can save homebuyers time and money are true. What is it about buyer brokers that might account
for their greater effectiveness as intermediaries as compared to the more traditiond sdller-sub agents, dua
agents, and non-agent brokers and facilitators? As hypotheses, we offer the following possibilities. First,
because buyer agents work only for the buyer, they may be more motivated and more focused on making
the sdle than other brokers who ded with both buyers and sdlers. Brokers whose income is also predicated
upon generating listings cannot devote the same amount of time or atention to buyers as brokers who are
their sole representatives.

Equaly important, the incentive structure for buyer agentsis different from that faced by brokers who
aso work with sdlers. Within the traditional ML S framework, brokers with listings are compensated when
their listed properties s, even if others accomplish the actud sdle. Brokers with alarge inventory of listed
houses can, to some degree, rest on their laurels and il be assured of some income coming in over time as
other agents sdll these properties. Buyer brokers do not have this additiona source of income. Therefore,
buyer agents have a stronger incentive to find a suitable house for their clients than traditiona agents, since
income from buyer clientsis the only source of income, so long asthey work exclusvely for buyers.

Having an agency relationship with the buyer legaly obligates the broker to achieve the objectives of
the buyer, which usualy include a good price and a short search. Certainly, seller agents and non-agent
facilitators are under no such obligation to the buyers they work with. Even in the case of dud agency, the
broker's loyaty must be divided between the buyer and sdller. Closing a transaction that is mutualy
agreeable to both parties involves compromise and may prove not only more difficult, but more time
consuming as well.

On the other hand, an argument can be made the intermediation of buyer brokers may not lead to
lower home prices for their clients. The current compensation arrangement for most buyer brokers presents a

mora hazard problem. In the mgority of MLS transactions that involve buyer brokers, the commission,



which isusudly paid by the sler, is evenly split between the listing agent and the selling agent. A percentage
commission based upon sdlling price is not an incentive competible contract for buyer agents. To the extent
that this compensation structure influences broker behavior, it provides no inducement for buyer brokersto
negotiate lower pricesfor their clients®

There may dso be other factors that have nothing to do with the buyer broker per se that may work
to expedite buyer broker assisted transactions. It is possible that buyers who choose to work with buyer
brokers are motivated to purchase more quickly than are buyers who work with other types of brokers.
These buyers maybe more experienced and knowledgesble about the housing market and or have higher
time-related opportunity costs than other homebuyers. How the actud effectiveness of buyer brokersis
modeled is discussed in the next section of the paper.

[I1. Dataand Methodology

This study uses cross section data from a 1996 survey of 10,000 recent homebuyers who purchased
ahomein the latter part of 1995. The survey was conducted by the Research Division of the Nationa
Association of Redltors and canvassed over 600 counties, including most of the 250 largest metropolitan
areas in the United States. The response generated 1,445 usable responses. The data include both broker-
assisted transactions and sales by owners. Respondents who indicated they used a broker were then asked
to indicate whether the broker was a buyer broker and if so, how the broker was compensated.” Table 1
digplays summary gatistics from the survey sample, both for the full sample and divided into the three
categories of buyers. Depending upon the particular modd and the number of variablesincluded in the
equations, the number of observations used in our estimations vary from 558 to dmost 900, after accounting
for missing datain the sample.

During the search process, a buyer must make a number of important choices. Obvioudy, the initia
decision is whether to buy or rent, which, for our sample, has dready been decided. Next, the buyer hasto
decide how to conduct the search. In the padt, this would have involved elther undertaking a salf-conducted
search of FSBO properties or seeking out the assistance of ared estate broker. Now, however, there isan
additional element present. If ahomebuyer searches with broker assistance, it can be with a traditional
broker (who usually represents the sdller'sinterests), with a buyer broker, or afacilitator, who represents
neither party. As other research has shown,® this decision may be part of a self-sdection processthat is
potentialy related to prices paid by buyers. The possihility of salf-selection occurs at two, rather than one,



stages of the process, however. Sdlf-selection may arise out of the choice as to whether to search with a
broker's assistance, and aso, for those who choose to search with a broker's assistance, in the decision
about the use of abuyer broker. Since the decision process is now more complex, the conventional
Heckman approach to control for selection effects is no longer appropriate. The remedy isasmilar
technique, but one that uses a bivariate probit modd (as opposed to the univariate probit) to examine the
choices of the buyer: (i) whether to use a broker to assst in the search and then (i) whether to use a buyer
broker in the search.® The processto correct for selection biasin this case is analogous to that of asingle-
equation first stage, but the procedure produces two inverse Millsratio vaues in the salection equation (see
Greene, 1993, 660).

Thus, the first set of estimates examines the search choices made by buyers. The primary reason for
undertaking these estimatesis to determine whether selection biasis present in the prices paid by these
buyers (and to control for it, if present), rather than to provide a detailed examination of the determinants of
these choices. Since these modes have been described in earlier work only brief discussions of the
methodology and the variable set are presented here. 1° The buyer choice equations are specified asa
flinction of buyer income, the demographic characterigtics of buyers, experience and information variables,
the presence or absence of agency disclosure, and whether rel ocation was employer mandated. Specifically,
the buyer's choice and the choice of the type of broker are specified as follows:

RE, BUYER =f(INCOME, AGE, SINGLE, WHITe, TWOINC, NUMKIDS, PREVOWNER,
DISTANCE; EXISTING, DISCLOSE, NEWHH, EMPMAN) (1)

The next god is to determine the effect buyer brokers have on sdling price. Sdling priceis modeled
asafunction of buyer income, proxies for housing market information and search codts of the buyer, the
physica characterigtics of the house, the presence or absence of agent assistance, and whether the broker

was a buyer's agent.*

Specificaly, the sdlling price equation is specified as



SP=f(INCOME, AGE, SINGLE, WHITE, TWOINC, NUMKIDS, PREVOWNER, DISTANCE,
EXISTING, DISCLOSE, NEWHH, EMPMAN, CHAR, RE, BUYER) (2)

where SPisthe log of sdlling priceand CHAR isavector of variables representing the size and physicd
characteritics of the house (including number of bedrooms and baths, location and type).X2 All the other
variables are as defined in the estimates of broker usage. RE and BUY ER areincluded in

the price equations to indicate agent-assisted transactions and whether the broker represented the

buyer. As specified, BUY ER should capture the margina effect of using a buyer broker on sdling price.®

The third, and final, component of this study isto assess the impact of buyer brokers on search
duration. Employing a technique developed for surviva andysisthis anadysis examines the factors determining
the number of weeks that a buyer searches for anew residence. ** These models assess the impact of these
covariates on the duration or "spell length" much in the way that one does with regresson analysis. In
essence, the modd estimates the effect that the set of variables has on the probability that the search will
terminate a any point in time.*®

In the context of our framework, the search ends when this buyer finds the property that they
ultimately chose to purchase. In this case, we have chosen aflexible probability distribution, the Weibull
digtribution, for the hazard function:

h(t) = 22(%)™ ©)
It should be observed that the value ? determines the shape of this distribution, while the soread is
determined by the value ?. Notethat if ? = 1, then the Weibull specification of the hazard function collgpses
to the exponentid form which implies that the probakility of finding a resdence is congant throughout the
search period.16

The specification of the duration equations follows from the implications of search theory models and
the related literature examining the effects of intermediaries on the search process.!” The primary
determinants of search duration are information and search costs, which can include both the direct costs
(actua outlays) and the opportunity cogts related to the search itsdlf.

These modelsimply the following specification of the search duration equation:



SD = f(INCOME, AGE, SINGLE, WHITE, TWOINC, NUMKIDS, PREVOWNER, DISTANCE,
EXISTING, DISCLOSE, NEWHH, EMPMAN, CHAR, RE, BUYER) (4)

The Variable Set

Buyer income (INCOME) isacategorica variable employed as a measure of the opportunity cost
of search. Although buyer search duration can be shortened using a broker, are high income buyers more
inclined to work with buyer agents? While buyer income and price should be postively rdated, the linkages
between income and search duration are less certain. Higher opportunity costs, as measured by income,
should decrease duration. On the other hand, higher income individuas will have alarger universe of homes
to choice from (with a potentialy higher level of price digperson) and can redlize larger benefits from amore
effective search (through alower than expected price). This could prompt such buyers to search for alonger
period.

Buyers relocating from a distance (DI STANCE) are & an informationd and travel disadvantage
relaive to loca buyers, and hence, have higher search costs. Such buyers should have a greater incentive to
use the services of area edtate agent aswell as reduce search time. Will out-of-town buyers dso be more
likely to choose buyer brokers and, if so, how will sdlling price and search duration be affected?

Firgt-time homebuyers, without prior home ownership experience, are not as familiar with the
housing market as are more experienced, previous homeowners, PREVOWNER). In contrast to more
experienced buyers, they may seek out the services of area edtate agent to improve their market access and
acquire more information about the market. Firg-time buyers so may not negotiate as well nor search as
effectively as more experienced households. If a broker is used, it remains to be seen whether firgt-time
homebuyers are more likely to choose a buyer's agent. 18

Buyer characteristics such as age (AGE), race (WHITE), marita status (SINGLE), family sze
(NUMKIDYS), are included to assess whether any of these factors systematicdly affect home buying
decisons. Whether both spouses work TWOINC) and motivationd consderations, such as urgency to
purchase a home, may aso affect these decisons. To capture this last factor, we include changes in family
datus resulting from marriage or divorce (NEWHH) as a control variable.

Buyersrelocated by their employers (EM PM AN) often have less time to search for a home and
seek out real estate brokers to help expedite the search. Since many of those transferred have employer-
provided relocation assistance, this group of buyers may aso be less sengtive to price than homebuyers not



recelving any relocation assstance. This variable may dso affect the choice of type of broker. A number of
employers now require relocated workers to only use buyer agents. EXISTING indicates that the
transaction involves a previoudy occupied home. This variable isincluded to control for the fact thet the
magority of existing homes are sold through brokers while most newly constructed homes are marketed by
builders without broker assistance, or built directly by property owners.

DISCL OSE isacategoricd variable indicating whether the buyer received an agency disclosure
natification from the broker. DI SCL OSE isincluded to assess the impact that such disclosure has on the
buyer's decision to employ a broker and the type of brokerage services used.

Findly, our interest in the effects of intermediation on the length of search is measured by two
variables. (RE) indicates whether a broker (of any type) was used in the purchase. The second
consideration is whether a buyer broker (BUY ER) is used in the search process. A complete description of
the variables used in the choice equation can be found in the gppendix.

Iv. Empirical Results
The Broker Choice Estimates

Theresults for the bivariate probit mode of broker choice and buyer broker usage are shown in
Tables2 and 3. Thefirgt set of estimates do not distinguish between types of brokers, so buyer choiceis
modeled as either a broker-assisted transaction or a non-broker assisted, for sale by owner transaction.*®
These estimates were undertaken for two reasons; to check for the presence of selection bias, and second,
to seeif the earlier broker choice estimates using the 1987 NAR home buying and sdlling survey data are
Stable over time.

The results show that the use of ared estate agent is clearly influenced by buyer search and
information costs and corroborate many of the earlier findings of the Zumpano, Elder and Baryla (1996)
study. Asexpected, (DISTANCE), thelack of home buying experience (PREOWN), and employer-
mandated moves (EM PM AN) are positively associated with the decision to use a broker.

In contrast to the earlier study, income does not seem to play an important role in the choice
process. Thisresult may emerge because income is measured by categorica variables indicating income
ranges in the 1996 survey, whereas in the 1987 database. income is measured as a continuous variable. The
number and size of the income ranges may dilute the impact of income as a measure of the opportunity cost

of search. ? Somewhat surprising, two income households (TWOINC), avariable not included in the earlier



study, are not more likely to use a broker, despite the expectation that these buyers would have lesstime
available to search.

Demographic characteristics of buyers such as age, race, marita status, and family size, do not
appear to influence this decison ether. Thiswas dso true in the earlier sudy, but asinformation on race and
marital status was not available in the 1987 survey, it is not possble to assess whether these latter variables
are dable over time,

A new variable, DI SCL OSE, which indicates whether the buyer was informed about the red estate
broker's agency status, was highly significant and postively sgned. In thisfirst set of equations, this outcome
probably reflects the fact that more of the consumers who use ared estate broker now receive agency
disclosure information. The more important insght, however, isthat even after disclosure, consumers
continued to use the services of brokers.

The next set of estimates congders the choice of using a buyer broker. The satistical estimates of
these equations are shown in Table 3, where the dependent variable is whether a buyer uses a buyer broker.
The estimates are based on the same samples used for the broker choice estimates, as well as another,
smaller sample that excludes dl FSBO transactions.

A noticeable difference between the sets of estimates in Tables 2 and 3 is that most of the income
vaiables are datigticaly sgnificant and positively Sgned in the latter set of estimates. Here, income appears
to haveits principa impact on the type of broker chosen, given that the transaction is broker asssted. Higher
income homebuyers, with high opportunity costs of search, may expect better service from a buyer broker,
as compared to more traditiona brokers, who represent either the seller or act as neutral facilitators.

Somewhat surprisingly, employer mandated movers do not gppear more likely to use a buyer
broker, despite the requirement of some employers to use buyer brokers for employee trandfers. It isaso
important to observe that given the decison is made to work with a broker, agency disclosure strongly
increases the probability that the homebuyer chooses to use a buyer broker. Once informed about the
available differences in brokerage representation, buyers are more likely to hire buyer brokers. This gppears

to be true regardiess of the demographic characteristics of the buyer.21

The Selling Price Equations

The estimates of the sdlling price equations can be found in Table 4. Columns | and 2 include both FSBO
and broker assisted sale transactions; the estimates in column 3 are based upon a sample restricted to only
broker asssted sdes. The estimates show that there is no evidence of selection bias in the estimates, so only

10



the ordinary least squares results are presented.?? The results are flilly consistent with the earlier estimations
from the 1987 survey as well as conceptudly rigorous.

Theincome vaiables are dl pogtive and generdly highly significant, with the coefficients becoming
larger as the income category increases. Smilarly, the variables included to control for the physical
characterigtics and Sze of the house are dso correctly sgned and highly significant.

With the exception of race, buyer characteristics do not have a strong impact on sdlling price. White
households are more likely to pay more than non-white buyers, afinding consstent with the differencesin the
economic status of white households as compared to black families?® First time homebuyers pay less for
their homes than more experienced buyers, an outcome that appears to be related to the age and earnings of
less experienced buyers. In contrast to the earlier study, saes resulting from employer mandated moves do
not appear to be associated with higher selling prices.

Our primary interest here, however, iswhat effect, if any, buyer brokers have on sdlling price. Smply
put, the results indicate that real estate brokers do not have any independent effect on selling price, no matter
the type of broker assistance. Consumers who use buyer brokers do not pay less for comparable homes
than do buyers who purchase without broker assstance or who use the more traditiona seller-subagents,
non-agent facilitators, or limited consensud dud agents. As shown in column 3, dthough the sign of the buyer
broker variable is negative, it is not Satisticdly sgnificant & any meaningful leve.

Search Duration Equations

If buyer agents have no impact on price, what do they do for buyers? The find eement of our
investigation of search duration is directed a answering this question. The parameter estimates for the
duration equations are presented in Table 5. These estimates must be interpreted carefully, asthe results are
sengtive to theincluson or excluson of asmall number of observations. Specificadly, there are 9
observations where search duration far exceeds those of the other households in the sample. These
homebuyers, whom we have |abeled "casua buyers," are households whose search for a home lasted two or
more years. The longest search reported for this group was 5 years. This group appears to be made up of
people who are not sengtive to time related search costs. Consequently, these buyers do not purchase
quickly no matter the type of intermediation employed. It is dso possible that these buyers are very
demanding, didiked their brokers, or smply were not senous enough for brokers to invest agreat ded of
time in the search process.2* All but one of the casud buyers used ared estate broker, none of whom were

buyer agents. There is, however, nothing. present from an inspection of the data suggests that these are
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invalid responses. Rather, these individuas smply took a much longer period to complete their search than
any of the other homebuyersin the sample and, for this reason, are atypica. What is noteworthy isthat
inclusion of these casud buyers in the estimates dters the conclusions that can be drawn about the impact of
the red estate agent in the search process (RE). Thisis the case because the length of the search by this very
amdl group of buyersis sufficiently long to offset any time saving redized by the rest of the sample that used
abroker. The estimated parameters for the other variables are, for the most part, consistent across different
samples.

Buyers who use brokers appear to search for a shorter time, no matter the type of broker. If the set
of casud buyersis excluded from the etimates, the RE variable attains satistica sgnificance a the 10%
level or above. Thisresult is dso totaly consstent with the earlier research using the 1987 NAR survey data.

Of much greater import for this study isthe fact that the use of buyer brokers have a differentialy
impact on search time, relative to other brokers. The buyer broker variable (BUYER) is ddidticaly
sgnificant and indicates that search timeis, in fact, shorter for buyers who use abuyer broker to assst them
in the search process. A smple comparison of the means shows that unassisted FSBO transactions took on
average 14.9 weeks to consummeate, using traditional brokers required 12.2 weeks, and the use of buyer
agents 11.2 weeks. We have aso calculated predicted search times for the three buyer types from the
parameter estimates of the search model.? These calculations point a even larger differences between the
three buyer groups. Non-broker assisted buyers are predicted to search for 18.6 weeks, buyersusing a
traditional broker are predicted to search for 15.1 weeks and buyers assisted by a buyer's agent are
predicted to search for 12.7 weeks. Thisisthe firg time that any evidence has been presented which shows
that thereisaamdl, but gatistically meaningfiil difference in search time when different types of brokers are
used in the search process.

The results for the other parameter estimates presented here are consstent with the earlier findings of
Barylaand Zumpano (1995). All of the coefficients on the set of income variables are positive, and are
generdly highly sgnificant. Higher income buyers have alarger set of homes available and search longer than
lower income households. Opportunity costs may be captured in the variable TWOINC; households
composed of two income-earning members probably do not have as much time to search as single income
households. Buyers who are not able to search intensively due to high sampling costs are more likely to
extend their search to longer periods. This variable does, however, become gatigticaly insignificant when

causal buyers are diminated from the sample.
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Other factors aso capture search and information costs. Buyers who move greater distances have
higher search duration costs, and search for shorter periods. smilar result is found for those whose move is
at the direction of an employer. On other hand, first time homebuyers do not search sgnificantly longer than
more experienced buyers. Some of the variables are affected by the particular sample used. The variables for
disclosure and those purchasing existing homes are Satigticdly sgnificant in the full sample, but when reduced
samples are estimated, these variables lose their significance.

Household characteristics have mixed effects. Age, maritd status and the number of childrenina
household are not significantly related to the length of the search. White households in the sample search for
ashorter period than do nonwhite buyers.

Findly, vauesfor p shownin the last row in Table 5 imply that one cannot rgect the hypothesis that
the probability of finding a residence during the search remains congtant over the course of the search

process. Thisfinding is congstent with earlier results in time-on-the-market

studies (see for ingtance Cubbin (1974) or Belkin, Hempel and McLeavey (1976), but isin contrast to the
results produced by Baryla and Zumpano (1995).
V. Conclusions

This study represents an attempt to empirically assess the effects of buyer brokers on the home
search process. As part of this research, we had the opportunity to revist the question of the role of the
resdentia red estate broker. The results of the current study are generally consstent with the estimates
obtained using the 1987 database with respect to the decision to use ared edtate broker. The sample size of
the 1996 survey is smaller than the 1987 sample, and, therefore, may not be as representative of the home
buying public. Neverthdess, the estimates show that search and information costs remain an important factor

in the decision to use a broker.

The results are more reveding when the choice of broker type is examined. Here, higher income
buyers are sgnificantly more likely to employ abuyer agent. Information and experience variables here too
are sgnificant, and buyer and demographic factors are not.

The disclosure varigble proved highly significant in dl the buyer broker equations. Disclosure does
not discourage buyers from using brokers, and, significantly, buyers who receive agency disclosure as part of

a broker-assisted transaction are more likely to choose a buyer broker.
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The sdling price equations reved that rea estate brokers, regardless of type, do not have any effect
on price. Despite arguments to the contrary, there is no evidence that buyer brokers are able to negotiate
lower pricesfor their principals than buyers who work with traditiona brokers or negotiate directly with
sdlers. From a pragmeatic standpoint, our results imply that consumers should use a broker to locate a home,
since brokerassisted sales do not appear to carry apremium price relative to FSBO saes.

It is aso true, however, that the role of the buyer broker is not played out solely in the price
dimension. Previous research that does not distinguish between types of agents finds that brokers are able to
reduce search time for al classes and types of buyers. This study lends support to this contention, especidly
when the group of "casud" buyersis excluded from the sample. More importantly, buyer brokers appear to
be more effective at reducing search time for their clients than more traditiona sdller/subagents or facilitators.
This remains true even after buyer income, a proxy for the buyer's opportunity costs of search and buyer
motivation is taken into account. To the extent that search costs are reduced as search duretion fals, then
clamsthat buyer agents can save ther clients money have some empiricd support. The vdidity of such a
statement, however, rests upon the twin and very important assumptions that buyers do not pay feesto
agents for services rendered and that broker-assisted sales do not carry higher prices than FSBO

transactions.

The results of this and earlier sudies suggest that the latter assumption is valid, while current industry
practice isfor brokers, regardless of type, to look to the transaction for compensation. So long as sellers
continue to pay the full sdes commission, buyers can save money with exclusive buyer agents. If
compensation arrangements change, as anecdota evidence seems to suggest may be happening, buyer
broker services may no longer be costless for homebuyers in the fliture. Then another question will haveto
be addressed; whether the services of buyer brokers are cornmensurate with their cost.

Given that the Size of the data sample used in this study was relaively smal and the search duration
edimates sengtive to how the models are specified, the conclusions regarding the efficacy of buyer

brokerage warrant fitrther corroboration.
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Footnotes

1See the press release by the Consumer Federation of America, "Changesin Real Estate Agent Representation: Implications for
Consumers," October 18, 1994; and the statements by Nader are discussed in Agency Law Quarterly, August 1996. The remarks by
Nader were at a roundtable discussion on "Re-Creating the Real Estate Industry.”

2 The Buyer's Agent franchise organization has asserted in a promotional pamphlet that buyer agents can save homebuyers money as
well as reduce search time for their clients. These statements have recently been disputed by traditiona brokers, who argue that this
pamphlet, "The Buyer's Agent Gives Y ou An Edge," contains false and deceptive material. The Oklahoma Real Estate Commission has,
in part, agreed with traditional brokers by ruling that some statements in the buyer brokers brochure are misleading or cannot be
substantiated. Since thiswriting new, revised editions of this pamphlet may have been published.

SThisis the case despite the fact that there is an extensive literature on the determinants of housing prices. This includes traditional
estimates of housing demand, hedonic modeling of housing prices, the determinants of the tradeoff between price and time on the
market and models of the search process. Other literature has examined the welfare and/or moral hazard implications of broker
intermediation and the search process itself. See Zumpano and Hooks (1988) and Baryla and Zumpano (1995) for areview of this
literature.

4A number of possible outcomes were possible. One is that buyers who use brokers a so tend to purchase, more expensive homes; this
was the finding by Zumpano, Elder and Baryla (1996) for the 1987 sample. The presence of selection bias could imply a number of
possibilities. Oneisthat the bias exists, and that after taking into account self selection by these buyers, housing prices are still higher
for the group using a broker. This result would imply that there are separate residential real estate markets: one for broker-assisted
properties, a second, the for-sale-by-owner FSBO) properties, and, possibly, (separate) markets for different types of brokerage
services. In this study, once the Heckman method was used to control for selection bias, no price differentials were found to exist
between broker assisted sales and FSBO's. In the absence of selection bias, higher prices may reflect value added by the broker, or
aternatively, no price differentials would reflect the competitive impact of FSBO properties.

SAn interaction term for search intensity and the presence of a broker was positive and significant, indicating that visiting more homes
per week with an agent may actually extend search time. This finding would be consistent with the argument that brokers reduce buyer
search costs.

5 For an example of an incentive compatible contract for buyer agents see the working paper by Henry Menneke and Abdullah Yavas
"Incentive and Performance in Real Estate Brokerage."

"The survey asks whether the buyer had a buyer broker arrangement with areal estate agent, and a second question inquired as to how
the buyer broker was compensated. The choices on the latter include payment by the buyer, either as aflat fee or as a percentage of the
sale price, by the seller or by another party, such as an employer. In the data set used in this study, approximately 80% of buyer
brokers were compensated by the seller.

8 See Zumpano, Elder, and Baryla (1996).

9These two decisions can be independent, and separate probit estimates are sufficient for this portion of the estimation process, or the
two decisions are linked (and the error terms are correlated) and some form of bivariate probit model would be required. We use the
bivariate probit approach since the estimates will collapse to independent probit equationsif thisis the outcome.

10The variable sets used here are comparable to those used by Zumpano, Elder and Baryla (1996) and Baryla and Zumpano (1995), but
not identical, since there is different information contained in the database that is used for this study.

11The sample does include information about the location of the house, but the data (unlike previous surveys of buyers) are based upon
anationwide sample of buyers. Because of this, it is Dot possible for the estimates to control for the impact of location on price. Earlier
surveys were drawn from specific metropolitan areas, thus allowing the inclusion of location-specific variables as controls. It should be
noted, though, that estimates based upon this data are unaffected by the inclusion of these control variables. See, for instance,
Zumpano, Elder and Baryla (1996).

12 We include house characteristics along with household information in order to control of price differences attributable to the house

purchased. An alternative would be to first estimate a hedonic model using house characteristics and then use these estimates for our
selling price. Our approach effectively accomplishes the same goal, despite the mixing of individual and housing attributes.
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13 An unfortunate drawback of this database is the inability to identify, and thus control for, the location of the buyer. Similar research
using this survey from earlier years provides information that locational differences areimportant in determining the sales price of a

house, but that their inclusion or exclusion has little impact on the coefficients of the other variables included in the specification used
here.

1 Thereislarge related literature on duration, or time on the market, from the perspective of the seller. See Baryla and Zumpano (1995)
for adiscussion of thisliterature.

15A useful discussion of these models can be found in Greene (1993), pp. 71& 725. Kiefer (1988) describes a variety of applications
that have been made to economic data.

16 See the findings in Baryla and Zumpano (1995) relative to the results of time on the market studies.
Thisliterature is discussed in detail in Baryla and Zumpano (1995) and Elder, Zumpano, and Baryla (1997).

B3Many buyers choose to search without broker assistance to seek for sale by owner homes because they believe they can obtain a
better price on aFSBO since the seller does not have to pay a commission to an agent. Empirical evidence on this point is mixed, with
some studies indicating that broker listed homes do sell for more than FSBO's and other studies indicating that commissions are not
shifted forward to consumersin higher price. See previous literature review for more information on this issue.

18 These estimates also highlight some of the difficulties in the use of survey information Presumably, individuals who use a buyer
broker would answer a question about how they purchased their home as being carried out though areal estate agent or broker. Yet,
there are nine responses in the sample by those who answer this question as having purchased directly from the previous owner or
from the builder (without real estate agent involvement), but then later in the survey answer a question about their use of a buyer broker
as being "yes." In other words, they apparently used a buyer broker but consider the purchase to have been conducted without the
assistance of areal estate broker. If these nine observations are included in our estimates, a conventional bivariate probit modd is
appropriate; if not, then another model is necessary, since it presumes that all of the individuals answering yes to buyer broker also
answer yes to the use of abroker in the first equation. See the discussion of these modelsin Greene (1993, p.664). Thisis of
significance because the correl ation between the equations is significant for the estimates that include these nine unusual responses,
while correlation for the estimates of the model with these observations omitted is not significant. The parameter estimates for these
two equations, in contrast, do not change between the two sets of estimates, and only the estimates including the nine observations are
shown.

20 Reducing the number of categories does not, however, materially affect the impact of income in the estimates.

2! Interestingly, when the same analysis was performed using data from a 1991 survey, the disclosure variable was not statistically
significant. At the time that the 1991 survey was conducted, few buyers knew what their representational options were, as few states
had enacted mandatory agency disclosure statutes. It is also possible that, given the novelty of the buyer broker form of representation
at that time, many buyers who indicated that they were using a buyer broker were probably not.

22 The estimates corrected for selection bias show essentially the same results. These are not presented in the paper, but are available
from the authors.

2 Thisis aso consistent with the evidence provided in Jud (1 983).

248 of these 9 households were involved with broker-assisted transactions, only one relied on just one agent. Most used 2 or 3 agents,
one worked with 5 brokers, and another used 16 brokers.

2The calculations are made from the parametersin column 1 in Table 5. We chose to specify a specific type of buyer consistent with
the mean values of the buyer characteristics. Thisimpliesthat the buyer isin the 25 to 34 year age group; has a household income
between $40,000 and $50,000; that the buyer is married, has one child, is white and is a previous homeowner, who purchased an
existing home and a state where disclosure is required. This buyer's move was 200 miles. Other characteristics could be chosen, but
would leave the search differential between the groups unchanged.
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Tablel

Descriptive Statistics
(Number of Observations 894)

Full Sample Non-Broker Broker Buyer Broker
Assisted Assisted Assisted
Buyers (Traditional)

Purchaser Characteristics M ean Mean M ean Mean
IAge of Household Head' 4.18 4.35 (sd=2.08) 412 4.20

(sd=1.93)* (sd=1.94) (sd=1.84)
Household Income* 7.01 7.08 (sd=2.66) 6.86 7.19

(sd=2.80)* (sd=2.86) (sd=2.77)
Married 75.8% 82.3% 74.7% 74.4%
Previous Homeowner 41.0% 64.0% 58.0% 58.1%
[Two Income Household 57.6% 65.3% 56.0% 56.2%

0.9 0.8 0.9 0.9
Number of Children (sd=1.14)* (sd=1.07) (sd=1.11) (sd=1.21)
Percentage White 92.5% 95.2% 91.7% 92.3%
Percentage Black 4.8% 2.7% 5.9% 4.3%
Reasons for Move'™”
New Household formed 14.1% 21.0% 18.2% 14.9%
Job Change 9.9% 10.5% 14.0% 16.1%
Employer-Mandated Move 9.9% 3.6% 14.8% 13.8%
"“Note: only 667 in this sample information
House Characteristics
Number of Bedrooms 32 33 32 32
Number of Baths 28 22 21 2.2
Detached Single Family House 86.0% 87.1% 86.0% 85.5%
Urban Location 26.3% 13.6% 28.6% 29.0%
Suburban/Subdivision Location 66.4% 78.2% 63.3% 65.1%
Existing House 79.9% 46.9% 86.8% 86.1%
Purchase Price $148,979 $145,802 $146,830 $153,225
(Sd= $96852)" (sd=$80163) (sd=$97916) (sd=$102344)

Use of Real Estate Broker 83.6% - - -
Use of Buyer Broker 37.2% - - -
Disclosure Agreement 65.2% - 65.5% 89.8%

“Note: sd indicates standard deviation.

#Explanation of Age and Income Measures. Responses to buyer's survey for age and income are in categorical ranges rather than
questions that report actual age or income values. What is reported here for ag~a value of approximately ~indicates that the buyer-
respondent is between age 35 and 39. The value 7 reported for income implies that household income is between $50,000 and $59,999.
‘values do not total to 100% because they come from overlapping categories that are responses to a question about the buyer's reason

for move.
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Table2

Probit Estimates of Broker Use

Model 1 Model 2

-.6413 -.6381

Constant (1.012) (0.735)
-.0199 -.3882

Inc40 (0.061) (0.813)
-.3333 -.5804

Inc50 (1.070) (1.326)
.2424 -.0361

Inc60 (0.731) (0.079)
-.0081 -.3462

Inc 80 (0.024) (0.736)
.0737 .0183

Inc 100 (0.168) (0.027)
.5070 0172

Inc 125 (0.855) (0.024)
.3831 7997

Inc 150 (0.807) (0.895)
.0178 1535

Age30 (0.044) (0.331)
.0648 .1900

Age 40 (0.149) (0.378)
-.2820 -.1147

Age50 (0.645) (0.217)
-.1757 -.3649

Age 65 (0.245) (0.168)
.2025 .3530

Sngle (0.797) (1.109)
-.1352 -.1659

White (0.472) (0.463)
-.0784 .0516

Twoinc (0.381) (0.205)
.0725 .0878

Numkids (0.989) (1.016)
.2822 .3631

Prevowner (1.612) (1.615)
.0003 .0004

Distance (1.816) (1.056)
(1.089) 1.069

Existing (6.682) (5.410)
1732 1.749

Disclose (10.136) (7.262)
- -.0816

NewHH (0.332)
- .8457

Empman (1.839)
?2 324.0 260.8

N 894 670

18



Note: t-statistics in parenthesis. Model 2 differsfrom Model | with the addition of information on formation of new households
and employer mandated move. These additions reduce the sample size from 894 for Model | to 670 for Model 2.
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Table3
Probit Estimates of Buyer Broker Use

Model | Model 2 Model 3
-1.888 -1.904 -1.746
Constant (5.110) (4.512) (3.716)
4138 4621 .5618
Inc40 (1.942) (1.894) (2.230)
.1065 .0496 0300
Inc50 (0.487) (0.195) (.113)
4186 A758 4841
Inc 60 (2.005) (2.004) (1.983)
.2407 .1961 .2301
Inc 80 (1.099) (0.779) (.893)
7137 .6966 7478
Inc 100 (2.614) (2.229) (2.436)
3911 .9308 1.071
Inc 125 (1.060) (2.069) (2.329)
.3360 .1266 1123
Inc 150 (1.212) (0.384) (.33
-.0269 .0519 1692
Age 30 (0.115) (0.209) (.565)
.0290 1402 .3106
Age 40 (0.115) (0.514) (.974)
-.2134 -.0861 .1697
Age50 (0.817) (0.300) (.513)
.0985 -.2881 -.0490
Age 65 (0.185) (0.421) (.061)
.1863 776 1635
Sngle (1.336) (1.091) (.951)
.0840 1375 .2508
White (0.464) (0.638) (1.152)
.0381 -.0146 .0296
Twoinc (0.334) (0.107) (.207)
.0228 -.0290 -.0235
Numkids (0.480) (0.534) (.4112)
.1589 1722 .2247
Prevowner (1.266) (1.188) (1.560)
.0002 .0002 .0002
Distance (2.931) (1.816) (1.378)
.2025 .2491 .0340
Existing (1.512) (1.493) (.194)
1.177 1.091 .8013
Disclose (10.005) (8.144) (5.728)
-.1200 -.1450
NewHH (0.731) (.861)
-.0964 -.1382
Empman (0.541) (.706)
N 894 670 558

Notes: t-statistics in parenthesis. Model 1 and 2 are for full sample, and include non-broker assisted transactions. Model 3
includes only broker assisted transaction 5, and is an independent probit estimate of buyer broker equation. Model 2 differs
from Model 1 with the addition of information on formation of new households and employer mandated move.



Table 4
Sale Price Estimates

(Dependent Variable: L og of Sale Price)

Model 1 Model 2 Model 3
Constant 10.687 10.722 10.645
(89.765) (80.668) (80.166)
Inc40 .1455 .1402 1572
(2.843) (2.421) (2.494)
Inc 50 .3303 .3395 .3686
(6.295) (5.714) (5.627)
tnc60 4282 4497 .4697
(8.426) (7.820) (7.579)
Inc 80 .6543 .6733 7212
(12.349) (11.203) (10.996)
InclOO .8733 19119 .9480
(13.333) (12.405) (11.881)
1ncl125 .9098 .9271 .9917
(~10.430) (9.128) (8.546)
InciSO 1.188 1.309 1.370
(17.152) (15.831) (15.484)
lAge 30 .0457 .0471 .0678
(0.772) (0.751) (.882)
IAge4O .0666 .0590 .0941
(1.002) (0.832) (1.144)
IAgeSO .0221 .0421 .0788
(0.327) (0.577) (.930)
IAge 6~ .0118 .0820 .0376
(0.099) (0.458) (.179)
Single -.0515 -.0375 -.0050
(1.438) (0.916) (.113)
\White .0628 .1148 .1532
(1.449) (2.277) (2.814)
Twolnc -.0748 -.0708 -.0755
(2.630) (2.163) (2.059)
NumKids -.0276 -.0327 -.0243
(2.291) (2.360) (1.583)
Numbr .0566 .0576 .0533
(2.970) (2.705) (2.233)
Numbath .1793 .1489 .1415
(8.242) (5.861) (5.164)
Detsf .0962 .0658 .0647
(2.662) (1.555) (1.389)
Suburb -.0196 .0080 .0244
(0.441) (0.163) (.795)
Urban -.0843 -.0468 -.0579
(1.783) (0.890) (0.778)
RE .0567 .0189 -
(1.508) (0.434)
Buyer -.0131 -.0159 -.0222
(0.514) (0.547) (.735)
Distance .5xE-05 .2xXE-04 -.3xE-04
(0.283) (0.995) (.953)
Prevown -.0850 -.1016 -.0744
(2.932) (3.106) (2.027)
Existing -.0813 -.0950 -.1180
(2.575) (2.563) (2.619)
Disclose .0011 .0340 .0473
(0.038) (1.043) (1.357)
NewHH - -.0555 -.0395
(1.492) (.933)
Empman - .0170 .0409
(0.373) (.819)
IAdj. R .6319 .6360 .6403
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Note: t-statistics in parenthesis. Model 1 and 2 differ due to inclusion of new household and employer mandated moves. Model 3 is only for broker assisted

transactions.

N I

894

667

558

Table5

SEARCH DURATION ESTIMATES

L og of Search Time, (Dependent Variable: in weeks)

Model 1 Model 2 Model 3
2.488 2.143 1.851
Constant (8.072) (6.208) (4.785)
3713 .3703 .4886
Inc 40 (2.119) (1.915) (2.159)
.5168 4874 .5983
Inc 50 (3.022) (2.687) (2.676)
.5651 .5058 .5796
Inc 60 (3.461) (2.951) (2.806)
.3596 .3730 .4398
Inc 80 (2.097) (2.096) (2.031)
.2432 .1462. .2449
Inc 100 (1.268) (0.702) (0.986)
.3675 .5694 .3636
Inc 125 (1.290) (1.927) (0.971)
7657 5277 .6331
Inc 150 (4.113) (2.232) (2.378)
-.0208 .1082 1146
Age 30 (0.081) (0.434) (0.398)
.0113 .1325 .2068
Age 40 (0.043) (0.511) (0.702)
.2306 1232 .2309
Age 50 (0.853) (0.461) (0.766)
-.6119 -.3706 -.2810
Age 65 (1.171) (0.308) (0.223)
-.0210 -.0104 -.0317
Single (0.226) (0.087) (0.235)
-.2934 -.0327 .0444
White (2.436) (0.197) (0.249)
.0930 .1401 .1080
Twoinc (1.208) (1.489) (0.988)
.0298 .0702 .0613
Numkids (0.987) (1.952) (1.562)
.1165 .0899 .1425
Prevowner (1.427) (1.011) (1.404)
-.0002 -.0003 -.0003
Distance (5.783) (5.545) (5.056)
-.0787 .0377 -.0415
Existing (0.880) (0.355) (0.305)
1119 .0904 .0561
Disclose (1.247) (0.938) (0.519)
- -.3965 -.4773
NewHH 3.419 (3.616)
_ -.2364 -.2115
Empman (1.813) (1.466)
-.2086 -.1979 -
RE (1.828) (1.677)
-.1698 -.1577 -.1496
Buyer (2.185) (1.834) (1.617)
N 881 662 554
? .9787 .9261 .9344

Note: t-statistics in parenthesis. Models | and 2 differ due to indusion of new household and employer mandated moves. Model 3 is only for

broker assisted transactions.
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SURVEY OF RECENT HOMEBUYERS

CONDUCTED FOR THE NATIONAL AS50CIATION OF REALTORS®

OcToeer 14, 1999

Hart-Riehnle-Harmwig Rescarch
1724 Connechicut Avenue, NW
‘Washington, DC 20349




TRan T

RESCARCH QBIECTIVES

Har:-Righle -Hartwig Reseanch was
commissloned Ty the Matignal Association
al Realtors® to study recent homehuyers’
carisfactior with the Yome-buying process
and the relationship betwesn the
homebuyer and the real astate salesoersan
or agant. Qbjectives were as follows:

@ Measure homebuyers” sabsfactlon with
the home-buying process

B “eacure harmebuyers' salistaction with
the raal cstate SRQEPErSCn

A GQuantify the methods that homebuyers
use to select & real esiate salespersen

E Quankfy the preferences that
harebuyers have for the- relaticaships
with a real estate salesperson

F Understand homabuyers expectations
=f brokarage rolationskins with real
gstate salespeople.

SurvEy CRITERLA

Aart-Riehe-Fartwig, a deasion of Peter D.

Rart fesearch Assooates, conducted a

telephone survey amang SO0 recent

homebuyers Far the National Assodiation of

Realtors™. Homebuyers were intarvicwed

from Septembar 7 th Septemoer 12, All

respradirts met the following requitements
to participate i the study:

A Oywn their current residonce

B Furchised their current residence within
the 2857 WD yEATS

A Played o major -ole in the home-buying
pracess (6% are primary
fecisinnmakers)

2 Had at 'east one roal estale Salespersen
invoved ir the home's sale

SAMPLE DESCRIPTION
The sample s @ mix of new ard seasaned
homebuyers.

i A4 ara lirst-time horrelyers,
gy 2B are secend-tims Hesmebiryars,

wa 2HYL hawe pUrCNEsel! more than two
homes.

Mot hotte sales were [ess than %150, 000,

44 58% of hermes purchased had a value af
less tham 150,000 at the time of
purchase.

iy 318 of homes purchased had a value of
more than $150,000 at the time of
purchase.

gy 11% refused o give ther home's value.

Homebuyers are well edurated. More than
three-quarters {73%) have some level of
hlgher edugation.

ag 47% have at least a four-year enllege
degres,

i 31% have a two-year college degree, 2
ternlcal school degres, of some oollege
coursawork.

gy 21% hawe a high school diploma or less,

Three in five respondents bought 3 hame in
a large city ar & suburb of a large city-

e 279 bought 2 home in 2 large city.

jiy 39% bought 3 home Ina suburk of 2
large city,

g5 22% bought a home in 3 medium-to-
small airy.

gy 163 bought a home In 3 spnall bevwn or
rurd! area.

The homea-buying progess is 3 positive one
for mact buyers, Mora than two-thirds had
an excellent or very good experience.

s 21% had an excallEnt experience,
ak, 2BE: had a wery gqood expcrIEnce.

i 29% had wst an okay experience.

by G0 had a apt very geod of poor
axpancnce,

*

Har Ralle-darwig kesearck, Reoerl Homebuyers, 1001499, Page 1
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THE REAL ESTATE SALESFERSON

The real estate salespersan is the most
imoortant Ingredient in 20y home sale,
Homehuyars' overall satisfaction is linked
directly 1o their satisfactlon with the real
estate salespersan’s parformance. Among
homebuyers who say thelr sal2sperson’s
performarnce was excellent, 81% rate the
heme-buylng experience as axceffent, But
amony those whe rate their salospersen as
Just okay, not very good, or peor, just 22%
rala the ome-huylhg experience as either
excelient or very good.

Perceplion Of Home-buying Process
by satislgction with salasparsan

O rusallant) vuny yood
Miuat whiy¢AEl wary good)paor

STalmupurstl WA SEiripEreon waa
eucnllant Just ohaysmat
vary goad/’ peer

The real estate salesperson it the daminant
force in drawing custamers b a brokerage
firm. By a margin of two ko one, it iz more
commen far a real astate salesperson oo
being 8 customar Inte a brokerage firm than
it is for = hrokerage firm to drawr a
custormar, and i turn, to dirgect that person
to g saigcperson. Twa in Fwe (40% ) recent
homnebwyers contactad a specific real estate
sziespers=n first, while only 17% contactad
a brokerage firm and asked 1o be assigned
¢ salesperson. The salesperson draws
customars Ehrough personal eantact--aithear
through friendship, & refercal from sormegne
else, or an open house, Even when the
imibial cankact is through a Brokerage firm,
15% of recent hemebuyers say they already
know a salespersod who works at tha fiFm.

Homebuyars are vary sabisfied with the
petfarmance of their real estake
salesperson: 445 rate the sa'esperson’s
performance as cxcelent, and 25% rate it
as very good. Only 8% of homeabuyears

believe that their salesperson’s performance
was nol yery good or poor. Mearly three-
guarters [ 72%) of buyers sy that they
walld uZe the same salesperson again if
Lhey were buying a home today.

Satigfaction With Salesperson

EagrSsal

e

Hgl ¥Hy
gasdipasriac
™ demy
1%

BUYER REPRESENTATION

Buyer representation is a relativaly new
developrment to the real estats indostry, but
it has been everwhelmingly embraced by
hemabuyers, Close to fiour in five (FEY)
homebuyers repart that, during their most
recent hotre purchase, their salesparson
wiorked solely for them. And if they were
buying a home today, B4% would wank o
work with a buyer's representative.

If you were buying a homa today. . .

ok Bl
ather Walld LA &
1% 'S baipar's mp
A %
Wonld pgf usn
0 Buyer's mp
3% :

Arnang these who say they worked with a
buyer'z representative, 71% had an
excolfent or very good experience bhuying 3
home, and 83% are very satisfied with their
calesperson's performance. By comparison,
58% of those who did mof use a8 buyer's
representative had an excaeifent or very
gaad experiznce buying 3 home, and only
67 % are very satisfied with their
salespersan’s performance,

Hait-Feehe-Hartw 3 Research, Recant Homebuyers, 1001499, Fage 2
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SATISFACTION WITH
THE HOME=BUYING PROCESS

e ssten Bl NotUse s
rieod A BlWCS Blyer's

. v .. Pefresonipbvh . R&prEoonmabive
Exrallent;
Very gricd 71 53
i ety
Poor 23 42
hal sure 1 -

Buyer reprasentation is popular amang
Fomebuyers bocause it addresses a
primary concern—trugt. With unfamillar
terminclogy, & multitude of detalls o
consider, and gften Lhe buyer's life savings
at stake, purchasing o home can be a
stressfyl evant. More than anwthing,
harmebuyers need somecne o whom they
can look for guidance, semesne who they
can be confident will help them make the
right decisions, Thee |5 why many
salaspeapte are contacted through
personal axsaciaticns—it gives buyers
more confidence that they nave chasan
sameane wham they can trust to woirk an
their behalt,

Buyet rearesentabion addresses issues of
confidentiality and trust—ideas that appeal
srrorgly o patentlal hemebwyers, When
asked ta selece the pest of seven reasons
for choosing a real estate salesperson, the
qumbor-one response is "the salesparson
% @ buyer's representativa’; this peasan
Loats “the salesperson was referred by &
friend or relative” and "the salesparsen is
a frena or relative.”

Eest Reasons For
Choosing A Salesperson

| B Suypar's non

%‘_I %, Fedamer by froad e
I__':l B, 15 @ EncivElLE
I___’__‘l 187, Warcad wilk lluey selom
L_;'l ARER Wrees & wel KRz g Trm

+

RELATIGHSHIPS WITH THE BUYER

Euyer's Represantative

Among the different relatlenships that real
estate salespenple can have with a buyer,
buyer representation is the magl comforiable
for the buyer, Mine in ten (22%) recent
homebuyers are comglataly or mosty
eofmfortable working with a salesperson
whose prithary responsibility is to the boyer.
This flgure is in shack contrast ta the mere
4435 who are completely or mostly
comifortable working with a salesperson
whoce main responsikllity is to the seller,
and if nn buyer reoresentative was inviolved
and bath seller representatives worked at
the same firm, buyer ¢onfidence dropped
ever lowar [38%).

Kallar's Representative

Hany buyers are uncomfortable working
with 3 geller’s representativa (32%
yncombartable) or in a situation i which
both buyers arnd seller's representatives
work at the same firm and are ngt
prevented from chating confidentlal
infarmatbion {SB%). In Fact, three in five
homebuyers feel that it would be 2 major
concermn if calespeople and brokers at the
brokerage firm did ot operate with total
confidentiality. And about half would have
a major concern under those elroumstances
as 3 seller.

Homebuyers' Comfort With Salesparson

B¢ srrpmlaliair LM [TEOlR WHnply remtd cnuln

Lagard il e
Aun i mam fal e ap naER v

Hamicbuyers appreciake the advantages
that buyear representation brings. The
groatest values to the praspective buyer
are the representative’s negobating on
behalf of the buyer and campicte
configentiality belween the salespersan
and buyer. Helping the buyer understand

1 and comalete the paperwork and providing

kar fe-le-lartwic Raseanch, Recent Momehopers, 190/14/99, Pape 3




information an other service providers are
also wnpartant services to homebuyers.

Mest hemebuyers who work with a buyer
representative nderskand that no other
calesperson at the brokerage firm
represenks them, Two in three are
comfartable with this arrangement,
possibly because buyers Choose a
rapresentative based an the Individual and
net bhe brokerage.

Do you care whether more than ong
salesperson at a flom works for you?

Wex, o0 cAre s - '
33% 5 e, do nok
Lare

b0G%%a

Mol Sura

7%

Of greater cancern to homebuyers is the
lack of incentive for buyer's representatives
to negotiate the bast possitle sale price,
The kuyer cares most abauk getting the
lawast price, while the parception s that
the salesperson is motivated to complste
lhe transacticn and be paid a commission
based on the final sales price. Sales price-
bazed commissions creake a minar financial
ircentive toward a higher sales price (at
least in thaory). Tn fack, most [$45%] recent
homebuyars g2y they used a buyer'=
reprosentative who helpod negetiate such
things as orice and. clesing date, and
rzdqetiation 15 the numbar-ane setvice that
homebuyers fool 15 important for
cplespeople to offer, 'When asked sbout
this possible conflict of interest, 75% of
hometbuyers =ay that it s 3 concem. The
propo-tion is virtually the same (F39%) for
homubuyers whose Boyars represantativa
negotated their most recent home
purchaze,

Concem Cver Representative’s
Price Negotlation

Werenl desl gl cangesn MEpme cAncarn

Bl Angnmd Hamy
Ruyars

Baygry
Naprsunnistire
Wegetinled Frice

CONOUSION

Whether one is a first-time homebuyar or a
seasoned one, or whether ane buys a $590,000
nome or a $900,000 home, the most
important quality that a salespersen mUst
hava is trustwarthiness. Buyer representation
supports satespeaple with the legal backing
they need to show o the diant that thay can
be fuilly [eusted.

Buyer representation also is o boon to real
estate brokerage firms. Currently, buyers
reach mare real estate salespeeple threugh
parconal eontact than through brokerage
firms, but buyer represeniation guaranteeas
prospeckive ¢lients a legal foundation for trust
Ih brokerage flrms’ sales force. This gives
more leverage to brokerage firms to draw
clients through advertising and brand
imaging, without having to rely as heavily on
the personral contacts of ks sales ferce.

Incregsing customer confidence in the
heme-buying process is a win-win situation:
il banelits brokeraga firms, real estate
calespopple, and future homebuyers. More
consumers will have greater confidence
when entering the marketplace, which will
help expand the real estate markeat and
increase the everall evel of homeoswnership
in America.

Ha | -Rignle-Harlw ¢ Resasrch, Recent Homeboyers, 10f14,/%49, Fage 4
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WHAT YOU MUST DISCLOSE

By:

Seth G. Weissman
WEISSMAN, NOWACK, CURRY & WILCO, P.C.
Two Midtown Plaza, 15" Floor
1349 West Peachtree Street
Atlanta, Georgia 30309
404-885-9215



You arethe LISTING AGENT and are representing the Sdller. Assuming you know the facts below,
which of the following must you disclose to the buyer?

Yes  No
X 1. The sdler is getting a divorce.
X 2. The sdler will take lessfor the house.
* X 3. The sdler has received another offer on the house.

X 4. Theroof isin obvious need of repair.

*X 5. The house was built with synthetic stucco.
*X 6. A quarry will soon be built nearby.
*X 7. A portion of the property isin aflood plain.

X 8. There have been many complaints that the sdller/builder does shoddy
work.

X 0. The builder is experiencing financid difficulties

* X 10. A previous contract on the property fell through due to a bad ingpection.
X 11.  Thesdlerisamember of aracid minority group.

* X 12.  Theschoal didrict in which the houseis located may change.
X 13. A murder took place on the property two years ago.

*X 14.  Theadjoining property was just rezoned for a shopping center.

*Arguable



You aeaBUYER'SAGENT and are representing the buyer. Assuming you know the facts below,
which of the following must you disclose to the buyer?

Yes

X

10.

11.

12.

13.

14.

The sdler is getting a divorce.
The sdler will take lessfor the house.

The sdler has received another offer on the house.

Theroof isin obvious need of repair.

The house was built with synthetic stucco.
A quarry will soon be built nearby.

A portion of the property isin aflood plain.

There have been many complaints that the sdller/builder does shoddy
work.

The builder is experiencing financid difficulties

A previous contract on the property fell through due to a bad ingpection.
The sler isamember of aracia minority group.

The schoal digtrict in which the houseis located may change.

A murder took place on the property two years ago.

The adjoining property was just rezoned for a shopping center.



You area DUAL AGENT and are working with both the buyer and seller. Assuming you know the
facts below and have not been specificaly asked to keep any of these facts confidentia, which of the
following must you disclose to the buyer?

Yes

X

10.

11.

12.

13.

14.

The sdler is getting adivorce.

The sdler will take lessfor the house.

The sler has received another offer on the house.
The roof isin obvious need of repair.

The house was built with synthetic stucco.

A quarry will soon be built nearby.

A portion of the property isin aflood plain.

There have been many complaints that the seller/builder does shoddy
work.

The builder is experiencing financid difficulties

A previous contract on the property fell through due to a bad inspection.
The sdler isamember of aracid minority group.

The schoal digtrict in which the houseis located may change.

A murder took place on the property two years ago.

The adjoining property was just rezoned for a shopping center.



You arethe LISTING AGENT and are representing the seller. Assuming you know the facts below,
which of the following must you disclose to the sdller?

Yes  No

X 1. The buyer is getting a divorce.

X 2. The buyer's earnest money check has bounced.

X 3. The buyer iswilling to pay more for the house.

X 4. The buyer has a contract on another house.

X 5. The buyer must sell buyer's current home before buying another house.

X 6. The buyer filed for bankruptcy three years ago.



You aeaBUYER'SAGENT and are representing the buyer. Assuming you know the facts below,
which of the following must you disclose to the sellers?

Yes  No
X 1. The buyer is getting a divorce.
X 2. The buyer's earnest money check has bounced.
X 3. The buyer iswilling to pay more for the house.
X 4. The buyer has a contract on another house.
X 5. The buyer must sell buyer's current home before buying another house.

X 6. The buyer filed for bankruptcy three years ago.



You area DUAL AGENT and are working with both the buyer and sellers. Assuming you know the
facts below and have not been specificaly asked of them to keep confidentia, which of the following
must you discloseto the sdler?

Yes  No

X 1 The buyer is getting adivorce.

X 2. The buyer's earnest money check has bounced.

X 3. The buyer iswilling to pay more for the house.

X 4, The buyer has a contract on another house.

X 5. The buyer must sell buyer's current home before buying another house.

X 6. The buyer filed for bankruptcy three years ago.
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DRAFT - PROPOSED REVISIONS

CHAPTER 6A. BROKERAGE RELATIONSHIPSIN REAL ESTATE TRANSACTIONS
10-6A-1 Short title.
This chapter shdl be known as and may be cited as the "Brokerage Relationships in Red Estate
Transactions Act."
10-6A-2 Legislative findings, determinations, and declarations; chapter as basis for private
rights of actions and defenses.

(& The Generd Assembly finds, determines, and declares that gpplication of the common law
of agency to the relationships between red estate brokers and persons who are sdlers, buyers,
landlords and tenants of rights and interests in red property has resulted in misunderstandings and
consequences that have been contrary to the best interests of the public; the Generd Assembly further
finds, determines, and declares that the red estate brokerage industry has a significant impact upon
the economy of the State of Georgia and that it is in the best interests of the public to provide
codification of the relationships between red estate brokers and consumers of brokerage servicesin
order to prevent detrimental misunderstandings and misinterpretations of such relaionships by both
consumers and real estate brokers and thus promote and provide stability in the red estate market.

The provisions of this chapter are enacted to govern the relationships between sdlers, landlords,

buyers, tenants, and real estate brokers and their affiliaied licensees to the extent not governed by

ndtvidual—written—agreements:_specific written agreements between and among the parties.
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(b) The Generd Assembly further finds, determines, and declares that the provisions of this
chapter are not intended to prescribe or affect the contractual relationships as between red edtate
brokers and the broker's affiliated licensees.

(c) The providgons of this chapter may serve as abags for private rights of action and defenses
by sdlers, buyers, landlords, tenants, and red estate brokers.

10-6A-3 Definitions.
Asusd in this chapter, the term:

(2) "Agency" meansevery relaionship inwhich ared etate broker actsfor or representsanother

asadlient by the latter's express-written authority in ared property transaction.

(2) "Broker" means any individua or entity issued a broker's red estate license by the Georgia

Red Egtate Commission pursuant to Chapter 40 of Title 43. The term "broker” includes the
broker's affiliated licensees except where the context would otherwise indicate.

(3) "Brokerage" means the business or occupation of ared estate broker.

(4) "Brokerageengagement” meansar-express writtenrer-orat contract whereinthesdler, buyer,

landlord or tenant becomes the dient of the broker and promises to pay the real-estate broker a

vauable consideration or agrees that the real-estate broker may receive avauable consideration
from another in consideration of the broker producing a sdller, buyer, tenant, or landlord ready,

able, and willing to s, buy, or rent the property or performing other brokerage services.

(5) "Brokeragerdationship" meansthe restiting agency and non-agency relationshipswhich may

be formed between the broker and the broker'sehent-asa-restttofthe-brokerage-engagement:

clients and customers, as described in this chapter.
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(6) "Client" means a person who has—enteredinto—abrokerage-engagement-with_is being

represented by a rea estate broker: broker in an agency capacity pursuant to a brokerage

engagement.
(7) "Common source information companies’ means any person, firm, or corporation that is a
source, compiler, or supplier of informationregarding red estate for sale or lease and other data

and indudes but is not limited to multiple listing services.

(8) "Customer" means a person who hasnet-enteredinto-abrokerage-engagement-with-a
broker is not being represented by a redl estate broker in an agency capacity pursuant to a

brokerage engagement, but for whom a broker may perform minigterid acts in ared estate

transaction pursuant to either averba or written agreement.

9Buat (9) "Desgnated agent” means one or more licensees affiliated with a broker who are

assigned by the broker to soldy represent one client to the excluson of dl other dientsin the

same transaction and to the exclusion of al other licensees affiliated with the broker.

(10) "Dua Agent" means a broker who has-abrokerage Smultaneoudy has adient

relaionship with both sdller and buyer or beth landlord and tenant in the same red edtate

transaction.

(11) "Materid facts' meansfactsthat aparty does not know, could not reasonably discover, and

would reasonably want to know.
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@) (12) "Minigerid acts' means those acts which-abroker-or-affitiatedicensee

performs—for-aperson described in 10-6A-10 and such other acts which do not require

-_the

exercise by the broker or the broker's affiliated licensees of professional judgment or

skill.

= (13) "Timdy" means areasonable time under the

particular circumstances,

(14) "Transaction broker" means a broker who has not entered into aclient relationship _ with

any of the parties to a particular red estate transaction and who orms only ministerial acts

on behdf of one or more of the parties, but who is paid valuable consideration by one or

more parties to the transaction pursuant to averba or written agreement for performing

brokerage services.

10-6A-4 Broker'slegal relationship to customersor clients.

(@ A broker who performs se

dient or cusomer shal owe the dient or cusomer only the duties and obligations st forth in this

Chapter, unless the parties expressy agree otherwise in awriting Sgned by the parties. +&a A broker

shdl not be deemed to have afiduciary reationship with any party or fiduciary obligationsto any party

but shal only be responsible for exercisng erdinary-reasonable carein the discharge of its specified
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duties tirdler as provided in this chapter and. in the case of a dient, as pecified in the brokerage

partiesmay-agree,the-broker—shah-diselose-that-fact (b) \Whenever a broker with an existing

brokerage relationship with either a customer or client enters into anew brokerage relationship with

the customer or client, the broker shdl timely disclose that fact and the new brokerage relationship to

dl brokers, customers, or clientsinvolved in the contemplated transaction-anet real estate transaction.

10-6A-5 Dutiesand responsibilities of broker engaged by sdller.
(@ A broker engaged by asdler shall:
(2) Perform the terms of the brokerage engagement made with the sdler;
(2) Promote the interests of the sdller by:
(A) Seeking asate buyer at the price and terms stated in the brokerage engagement or at
a price and terms acceptable to the sdller; provided, however, the broker shal not be

obligated to seek additiond offersto purchase the property while the property is subject

to a contract of sae, unless the brokerage engagement so provides,
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(B) Timely presenting al offers to and from the sdller, even when the property is subject

to acontract of sde

(C) Disclosing to the sdler adverse material facts of which the broker has actua

knowledge concerning the transaction;

(D) Advising the sdller to obtain expert advice asto materia matterswhich are beyond the

expertise of the broker;

(E) Timely accounting for &l money and property received in which the sdller has or may

have an interes;

(3) Exercise reasonable skill and care in paforming the duties set forth herein and such other

duties, if any, as may be agreed to by the partiesin the brokerage engagement;
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4) Comply with dl requirements of this chapter and dl icable statutes and regulatio

including but not limited to fair housing and civil rights Satutes.

(5) Keep confidentid aAl information received by the broker, during the course of the engagement

which is made confidentia by an express request or instruction from the sdller unless the sdler

permits such disclosure by subsequent word or conduct, or such disclosure is required by law;

provided, however, that discl osures between abroker and any of the broker's affiliated |icensees

asdging the broker in representing the seller shall not be deemed to breach the duty of

confidentidity described above.

(b) A broker engaged by asdler shall timdly disclosethefollowing to dl partieswith whom the broker

isworking:

(1) dl adverse materid facts pertaining to the physical condition of the property and improvements

located thereon including but not limited to material defects in the property, environmenta

contamination, and factsrequired by statute or regul ation to be disclosed which are actudly known

by the broker which could not be discovered by areasonably diligent inspection of the property

by the buyer, and (2) al materia facts pertaining to existing adverse conditions in the immediate

neighborhood of the property which are actudly known to the broker and which could not be

discovered by the buyer upon adiligent inspection of the neighborhood or through the review of

reasonably available governmenta regul ations, documents, records, maps, and statistics. Examples

of reasonably available governmenta regulations, documents, records, maps, and satistics shall

include without limitation: land use maps and plans, zoning ordinances; recorded plats and surveys,

transportation maps and plans, maps of flood plains, crime gatistics; tax maps, school district

boundary maps; and maps showing the boundary lines of governmentd jurisdictions. Brokersshall

52



not knowingly give prospective buyersfaseinformation; provided however, that abroker shall not

beliable to abuyer for providing false information to the buyer if the broker did not have actud

knowledge that the information was fase and disclosesto the buyer the source of the information.

Nothing in this subsection shdl limit any obligation of asdler under any applicable law to disclose

to prospective buyers all adverse materid facts actualy known by the sdller pertaining to the

physica condition of the property nor shal it limit the obligation of prospective buyers to inspect

and to familiarize themsd ves with potentialy adverse conditions related to the physical condition

of the property, any improvements located thereon, and the neighborhood in which the property

is located. No cause of action shall arise on behdf of any person against a broker for revealing

information in compliance with this subsection. No broker shall beliable for fallure to disclose

any matter other than those matters enumerated in this subsection. Violations of this section shdl

not create liability to the broker absent afinding of fraud on the part of the broker.

(c) A broker engaged by asdler in ared edtate transaction may provide assstance to the buyer by

parforming ministerid acts of the type described in 10-6A-10; and performing such ministeria acts

shdl not be construed to violate the broker's brokerage engagement with the sdler nor shdl

performing such ministerid acts for the buyer be construed to form abrokerage engagement with the

buyer.

(d) A broker engaged by a sdller does not breach any duty or obligation by showing dternative

properties to prospective buyers.

10-6A-6 Dutiesof broker engaged by landlord.
(8 A broker engaged by alandlord shall:

(1) Perform the terms of the brokerage engagement made with the landlord;
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(2) Promote the interests of the landlord by:
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(A) Seeking atenant at the price and terms stated in the brokerage engagement or at a

price and terms acceptable to the landlord: provided, however, the broker shall not be

obligated to seek additiond offers to lease the property while the property issubject to a

lease, or letter of intent to lease, unless the brokerage engagement so provides,

(B) Timely presenting al offersto and from the landlord, even when the property issubject

to alease or aletter of intent to lease;

55



(C) Disclosing to the landlord adverse material facts of which the broker has actud

knowledge concerning the transaction;

(D) Advising thelandlord to obtain expert advice asto materid matters which are beyond

the expertise of the broker;

(E) Timdy accounting for dl money and property received in which the landlord has or

may have an interest;

(3) Exercise ordinary kill and care in performing the duties set forth herein and such other duties

as may be agreed to by the parties in the brokerage agreement; and

4) Comply with dl requirements of this chapter and dl licable statutes and regulatio

including but not limited to fair housing and civil rights Satutes.

(5) Keep confidentid dl information received by the broker, during the course of the engagement

which is made confidential by an express request or instructions from the landlord unless the

landlord permits such disclosure by subseguent word or conduct, or such disclosureisrequired by

law; provided, however, that disclosures between a broker and any of the broker's affiliated

licensees assigting the broker in representing the saller shal not be deemed to breach the duty of

confidentiality described above

(b) A broker engaged by alandlord shdl timely disclose the following to prospective tenants with

whom the broker isworking: (1) dl adverse materia facts pertaining to the physica condition of the

property and improvements located thereon, including, but not limited to, materid defects in the

ro| environmental contamination, and facts required by statute or regulation to be disclosed

which are actually known by the broker which could not be discovered by a reasonably diligent

inspection of the property by the tenant, and (2) dl materid facts pertaining to existing adverse
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conditions in theimmediate neighborhood of the property which are actualy known to the broker and

which could not be discovered by the tenant upon adiligent inspection of the neighborhood or through

the review of reasonably available governmental regul ations, documents, records, maps, and atistics.

Examples of reasonably available governmenta regulations, documents, records, maps, and statistics

shdl indude without limitation: land use maps and plans, zoning ordinances, recorded plats and
surveys, trangportation maps and plans;, maps of flood plains, crime statitics; tax maps, school district
boundary maps, and maps showing the boundary linesof governmentd jurisdictions. Brokersshadl not
knowingly give prospective tenants false information; provided, however, that a broker shdl not be
lighle to a tenant for providing fase information to the tenant if he broker did not have actua
knowledge that the information was false and discloses to the tenant the source of the information.
Nothing in this subsection shal limit any obligation of the landlord under any gpplicablelaw to disclose
to prospective tenants al adverse materid facts actualy known by the landlord pertaining to the
physica condition of the property nor shdl it limit the obligation of prospective tenants to ingpect and
to familiarize themsdlves with potentidly adverse conditionsin the physical condition of the property,
any improvements located thereon, and the surrounding neighborhood.. No cause of action by any
personshdl arise on behdf of any person againg abroker for reveaing information in compliance with
this subsection. No broker shdl be liable for falure to disclose any matter other than those matters
enumerated in this subsection. Violations of this section shdl not creete liahility to the broker absent
afinding of fraud on the part of the broker.

(c) A broker engaged by alandlord in areal estate transaction may provide assstance to the tenant
by performing ministerid acts of thetype described in 10-6A-10; and performing such ministerid acts

shdl not be construed as to violate the broker's brokerage engagement with the landlord nor shal
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performing such ministerid actsfor the tenant be construed to form abrokerage engagement with the
tenant.

(d) A broker engaged by alandlord does not breach any duty or obligation by showing aternative

properties to prospective tenants.

10-6A-7 Dutiesof broker engaged by buyer.
(@ A broker engaged by a buyer shall:

(2) Perform the terms of the brokerage engagement made with the buyer;

(2) Promote the interests of the buyer by:
(A) Seeking aproperty at aprice and terms acceptable to the buyer; provided, however,
the broker shdl not be obligated to seek other propertiesfor the buyer while the buyer is
a party to acontract to purchase property, unlessthe brokerage engagement so provides,
(B) Timdly presenting dl offers to and from the buyer, even when the buyer is a party to
acontract to purchase property;
(C) Disclosing to the buyer adverse materid facts of which the broker has actua
knowledge concerning the transaction;
(D) Advising the buyer to obtain expert advice asto materid matterswhich arebeyond the
expertise of the broker;
(E) Timely accounting for dl money and property received in which the buyer has or may
have an interest;

(3) Exercise reasonable-skithanteare; ordinary skill and carein performing the duties set forth

herein and such other duties as may be agreed to by the parties; and
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(4) Comply with all requirements of this chapter and all applicable statutes and
regulations, including but not limited to fair housing and civil rights statutes.

(5) Keep confidential all information received by the broker, during the course of the

engagement which is made confidential by an express request or_instruction from the

buver unless the buyer permits such disclosure by subsequent word or conduct, or such

disclosure is required by law; provided, however, that disclosures between a broker and

any of the broker's affiliated licensees assisting the broker in representing the buyer shall

not be deemed to breach the duty of confidentiality described above.

fatse-information: (b) A broker engaged by abuyer shall timely discloseto aprospective sdler with

whom the broker is working as a cusomer and who is salling property which will be financed either
by aloan assumption or by the sdller's providing apart or al of thefinancing dl materiad adversefacts
actudly known by the broker concerning the buyer's financid ability to perform the terms of the sdle
and, in the case of aresdentia transaction, the buyer's intent to occupy the property as a principa

residence. A_Brokers shal not knowingly give prospective sdlers fase information; provided,

however, that a broker shall not be ligble to a sdller for providing fase information to the sdler if the

e broker did

not have actua knowledge that the information was fase and discloses to the sdller the source of the

information. Nothing in this subsection shdl limit the obligation of the prospective buyer under any
applicable law to disclose to the progpective sdller dl materid adverse facts actudly known by the
buyer concerning the buyer's financid ability to perform the terms of the sde and, in the case of a

resdentia transaction, the buyer's intent to occupy the property as a principal residence. No cause
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of action shdl arise on behaf of any person againgt abroker for reveding information in compliance

with this subsection. Violations of this section shall not createliability to the broker absent afinding of

fraud on the part of the broker.

(c) A broker engaged by abuyer in ared edtate transaction may provide assistance to the sdller by

performing steh minigerid acts a

nspectors;,—attorneys,—strveyors;,—ant—al—such—otherttke—or—stmtar—services: of the type

described in 10-6A-10; and performing such ministerid acts shal not be congtruedin-steh-atmanner
as to violate the broker's brokerage engagement with the buyer nor shdl performing such minigerid
actsfor the seller be construed if-stich-amanner-as to form a brokerage engagement withthe sdller.
(d) A broker engaged by a buyer does not breach any duty or obligation by showing properties
in which the buyer isinterested to other prospective buyers.
10-6A-8 Duties of broker engaged by tenant.
(@ A broker engaged by atenant shdl:
(2) Perform the terms of the brokerage engagement made with the tenant;

(2) Promote the interests of the tenant by:
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A) Seekingapro toleaseat apriceand terms tableto the tenant; provided, however

the broker shall not be obligated to seek other propertiesfor the tenant while the tenant isaparty

to alease or aletter of intent to |ease unless the brokerage engagement so provides;

(B) Timdy presenting dl offers to and from the tenant, even when the tenant isaparty to alease

or aletter of intent to lease;

(C) Disclosing to the tenant adverse materid facts of which the broker has actuad knowledge

concerning the transaction;

(D) Advising the tenant to obtain expert advice as to material matters which are beyond the

expertise of the broker;

(E) Timely accounting for al money and property received in which the tenant has or may have

aninterest;

(3) Exercise ordinary skill and care in performing the duties set forth herein and such other duties

as may be agreed to by the parties; and

4) Comply with dl reguirements of this chapter and al licable statutes and regulatio

including but not limited to fair housing and civil rights Satutes.

(5) Keep confidentid dl information received by the broker, during the course of the engagement

which is made confidentia by an express request or instructions from the tenant unless the tenant

mits such disclosure by su uent word or conduct, or such disclosure is required by law:;

provided, however, that disclosures between abroker and any of the broker's affiliated licensees
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assisting the broker in representing the saller shall not be deemed to breach the duty of

confidentidity described above.

(b) A broker engaged by atenant shall timely discloseto aprospectivelandlord with whom the broker

is working al adverse materia facts actually known by the broker concerning the tenant's financia

aility to perform the terms of the lease or letter of intent to lease or intent to occupy the property.

Brokers shdl not knowingly give prospective landlords fase information; provided, however, that

broker shdl not be ligble to alandlord for providing faseinformationto the landlord if the broker did

not have actual knowledoe that the information was false and discloses to the landlord the source of

theinformation. Nothing in thissubsection shal limit any obligation of the prospective tenant under any

applicable law to disclose to a prospective landlord all adverse materia facts actudly known by the

tenant_concerning the tenant's financid ability to perform the terms of the lease or letter of intent to

lease or intent to occupy the property. No cause of actionshall arise on behdf of any person agangt

a broker for reveding information in compliance with this subsection. No broker shal be liable for

falureto disclose any matter other than those matters enumerated in this subsection. Violations of this

section shal not create liahility to the broker absent afinding of fraud on the part of the broker.

(c) A broker engaged by atenant in ared edtate transaction may provide assstance to the landlord

by performing ministerial acts of the type described in 10-6A-10; and performing such ministerial acts

shdl not be consgtrued to violate the broker's brokerage engagement with the tenant nor shall

performing such minigerid actsfor the landlord be construed to form a brokerage engagement with

the landlord.
(d) A broker engaged by a tenant does not breach any duty or obligation by showing propertiesin

which the tenant is interested to other prospective tenants.
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10-6A-9 Duration of relationships between brokersand clients.
(@) The relationships set forth in Code Sections 10-6A-4 through 10-6A-8 and 10-6A-14 shall
commence at the time that the client engages the broker, and shall continue until:
(1) Completion of performance of the engagement; or
(2) If paragraph (1) of this subsection is not applicable, then the earlier of:
(A) Any date of expiration agreed upon by the parties in the brokerage agreement
engagement or in any amendments thereto;
(B) Any authorized termination of the relationship; or
(C) If no expiration is provided and no termination has occurred, then one year after
initiation of the engagement.
(b) Except as otherwise agreed in writing and as provided in subsection (a) of this Code
section, a broker owes no further duties to the client after termination, withdrawal, expiration,

or completion of performance of the engagement, except:

(1) To account for all moneys and property relating to the engagement; and
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(2) To keep confidentia al information received during the course of the engagement which was

made confidentia by request or ingructions from the dlient, unless;

(A) The dlient permits the disclosure by subsequent word or conduct;

(B) Such disclosureis required by law; or

(C) The information becomes public from a source other than the broker.

(c) Not withstanding any other provision to the contrary contained in the chapter in the event aconflict

arises between a broker's duty to keep the confidence of adient and the duty not to give cusomer's

faseinformation, the broker's duty to the cusiomer shall prevail and shall govern the broker's actions.
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No cause of action shal arise on behaf of any person against a broker or the broker's affiliated

licensees for reveding information in compliance with this subsection.

10-6A-10 Duties and Responsibilities of a Transaction Broker

(a) A broker acting as atransaction broker may provide assistance to buyers, sellers, tenants and

landlords by performing ministerid acts. Examples of minigterid acts whichcan be performed by

the transaction broker on behdf of any of the partiesin ared edtate transaction include without

limitation the fallowing:

(1) Identifying property for sale, lease or exchange;

(2) Providing red edtate gtatistics and information on properties

3) Providing pre-printed rea estate form contracts, leases and related exhibits and
addenda;

(4) Acting as a scribe in the preparation of red estate form contracts, leases and related

exhibits and addenda;

(5) Locating architects, engineers, surveyors, inspectors, lenders, insurance agents,

atorneys and other professionds; and

(6) Identifying schools, shopping facilities, places of worship and other Smilar facilities on

behdf of any of the partiesin ared edtate transaction

(b) A broker acting as atransaction broker shal do the following:

(1) Timely present dl offersto and from the partiesinvolving the sde, lease and exchange

of property:

(2) Timely account for al money and property received by broker on behaf of a party in

ared edate transaction;
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(3) Timdy disclose the following to dl buyers and tenants with whom the broker is

worki

(A) dl adverse materid facts pertaining to the physical condition of the property

and improvements located thereon including but not limited to materid defectsin

the property, environmental contamination, and facts required by satute or

regulationto be disclosed which are actualy known by the broker which could not

be discovered by areasonably diligent inspection of the property by thebuyer, and

(B) dl materia facts pertaining to exigting adverse conditions in the immediate

neighborhood of the property which are actualy known to the broker and which

could not be discovered by the buyer upon a diligent inspection of the

neighborhood or through the review of reasonably avalable governmenta

regulations, documents, records, maps, and statistics. Examples of reasonably

avalable governmenta regulations, documents, records, maps, and gtatistics shall

indude without limitation; land use maps and plans; zoning ordinances; recorded

plats and surveys, transportation maps and plans, maps of flood plains, crime

datigtics, tax maps, school district boundary maps, and maps showing the

boundary lines of governmentd jurisdictions.

(c) Transaction brokers shall not knowingly give any party in a red edate transaction fase

information;_provided however, that a broker shall not be liable to a party for providing fase

informationto the party if broker did not have actual knowledoe that the information wasfaseand

discloses to the party the source of the information.  Nothing in this subsection shal limit any

obligationof asdler under any applicablelaw to discloseto prospective buyersal adverse materid
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factsactudly known by the seller pertaining to the physica condition of the property nor shdl it limit

the obligation of prospectivebuyerstoinspect and to familiarizethemsa veswith potentialy adverse

conditions rel ated to the physical condition of the property, any improvements|ocated thereon, and

the neighborhood in which the property islocated. No cause of action shall arise on behaf of any

person againg a broker for reveaing information in compliance with this subsection. No broker

shdl be liable for falure to disclose any matter other than those matters enumerated in this

subsection. Violationsof thissection shall not createliability to the broker dosent afinding of fraud

on the part of the broker.

10-6A-11 Duties of brokersprior to entering into broker age engagement relationships.

(a) All brokerage engagements must:

(1) Advisethe prospective dlient of thetypesof agency relationships available through the broker:

(2) Advise such prospective client of any brokerage relationships held by such broker with other

parties which would conflict with any interests of the prospective client actualy known to the

broker (but excluding the fact that the broker may be representing other sdllers and landlords in

sling or leasing property or that the broker may be representing other buyersand tenantsin buying

or leasing other property):; and

(3) Advise such prospective client as to the broker's compensation and whether the broker will

share such compensation with other brokerswho may or may not represent other parties to the

transaction in an agency capacity.

(4) Advise the prospective dlient of the broker's obligationsto keep information confidential under

this chapter.

10-6A-12 Creation of relationship not deter mined by payment or promise of compensation.
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The payment or promise of payment of compensation to abroker by asdller, landlord, buyer or tenant

shall not determine whether a brokerage relationship has been created between any broker and a seller,

landlord, buyer or tenant.

10-6A-13 Dual Agency Prohibited.

(a) A broker may not act asadual agent in areal edtate transaction; provided, however, the practice

of designated agency as described in 10-6A-14 shal not be deemed to be dual agency hereunder.

(b) A broker who refers a client to another broker to avoid a dua agency may receive areferra fee

from that broker.

10-6A-14 Designated agents within afirm

(a) A broker may assign directly or through the adoption of a company policy different licensees

affiliated with the broker as designated agents to exclusively represent different dients in the same

transaction. In addition, the broker may delegate such assgnment responsibility to other management

leve personne acting under acompany policy. Any company policy adopted to fulfill therequirements

of the subsection shal contain provisions reasonably caculated to ensure each client is represented

in accordance with the requirements of this chapter. A desanated agent of asdler, landlord, buyer,

or tenant shal owe his or her client the duties st forth in sections 10-6A-5, 10-6A-6, 10-6A-7, or

10-6A-8 of this Chapter respectively. A broker shall not appoint himsalf or hersalf as a designated

agent.
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(b) If abroker appointsdifferent, designated agentsin accordance with subsection (&) of this Section,

neither the broker, the broker’ slicensees nor the red estate brokeragefirm shall be deemed to bedud

agents.

(c) When designated agents are appointed in accordance with subsection (a) of this Section, the

broker, the clients, and the designated agents shal be consdered to possess only actua knowledge

and information; there shall be no imputation of knowledge or information between and among the

broker, the designated agents, and the clients. Desagnated agents shall not disclose, except to the

designated agent’ s broker, and the designated agent’ s broker shal not disclose to any of the parties

to the transaction, information made confidentid by request or instructions of the client whom the

designated agent is representing, except information alowed to be disclosed by this Code section or

required to be disclosed by this Chapter.

(d) The designation of one or more of a broker's affiliated licensees as designated agents shall not

permit the disclosure by the broker or any of the broker's affiliated licensees of any information made

confidentid by an express request or instruction by a party prior to the creation of the designated

agency. The broker and the broker's affiliated licensees shdl continue to maintain such confidentia

information unless the party from whom the confidentiad information was obtained permits such

disclosure by subsequent word or conduct or such disclosure is required by law. Noliability shal be

created as areault of abroker and the broker's affiliated licensee's compliance with this subsection.

10-6A-15 Affiliation with common sour ce infor mation company.

Except as may be provided in awritten agreement between the parties, abroker shall not be deemed

to have an agency relationship with acommon source information company. No broker shall be deemed
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to be asubagent of any client of another broker solely by reason of membership or other afiliation by such
brokers in a common source information company, including but not limited to multiple listing services.
16-6A-14 10-6A-16 Regulation.

Nothing contained in this chapter shdl limit the Georgia Red Estate Commisson in its regulation of
brokers and the broker's affiliated licensees pursuant to Chapter 40 of Title 43 and the subgtantive rules

and regulations adopted by the commission pursuant thereto.
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